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OF 


CASES ARGUED AND DETERMINED 


IN 


THE SUPREME COURT 


OF 


THE STATE OF LOUISIANA. 





EASTERN DISTRICT. 





NEW-ORLEANS, JANUARY, 1838. ‘ 
MORTON vs. GRAHAM. Eastern Dist. 
Jan. 1838. 
APPEAL FROM THE PARISH COURT FOR THE PARISH AND CITY OF MORTON 
NEW-ORLEANS. vs. 
GRAHAM. 


The service of citation and petition of appeal after the return day, is 
irregular, and would be fatal if objected to in the written motion and 


prayer for the dismissal of the appeal. 


But the appearance of the appellee cures all irregularities in the service of 
the citation of appeal, except those which are stated in the written 


application for dismissal. 


A joint obligation, in which the plaintiff signed jointly with a partnership 
firm, cannot be set up as a claim in reconvention against a demand of 


the plaintiff in his own right. 


So, a plea in compensation, cannot be sustained against one of several joint 


obligors; and a partnership debt cannot be opposed in compensation to 


an individual claim of one of the partners. 
<4 
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CASES IN THE SUPREME COURT 


This is an action to recover the net amount of sales of 
mules and horses belonging to the plaintiff, and sold by the 
defendant, on his order, and on his account. According to 
a letter of the defendant, annexed to the petition, the amount 
admitted to be due, and which is claimed in this suit, is 
eight hundred and ninety-four dollars. 

The defendant denied being indebted in the manner set 
forth in the petition. He then pleaded in reconvention a 
written obligation of the plaintiff, and the firm of Boughan 
& Co., to deliver him, in New-Orleans, cotton of the value of 
twelve hundred dollars, and also a promissory note, alleged 
to be signed by the plaintiff and Boughan & Co., for the sum 
of two thousand seven hundred and eighty-three dollars, due 
the 7th August, 1833. 

He prays that the plaintiff, whom he alleges resides in 
Mississippi, be cited according to law, to answer his recon- 
ventional demand, and that a copy of the petition and citation 
be served on his attorney in this state, and that he have 
judgment over against the plaintiff for the amount of his 
reconventional demand. 

The plaintiff took a rule on defendant, to show cause why 
the reconventional demand should not be stricken from the 
answer, as not necessarily connected with, nor incidental to 
the plaintiff’s demand. The rule was made absolute, and 
the reconventional demand stricken off accordingly. 

The defendant filed a supplemental answer, and pleaded 
the same two demands, or obligations, in compensation. 

Ona rule to show cause, taken by the plaintiff, the plea in 
compensation, as respects the claim for the delivery of twelve 
hundred dollars worth of cotton, was set aside ; and the one 
on the promissory note of A. Boughan & Co., signed also 
by the plaintiff as joint obligor with the firm, was retained. 

The plaintiff in answer to the demand in compensation, 
averred, that the claim for the delivery of the cotton has 
been sued on in the state of Mississippi, and that he obtained 
judgment in his favor against the defendant, which was con- 
firmed by the highest state tribunal, and is now a bar to any 
further action thereon. He further avers, the note cannot be 
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offered in compensation, because it appears on the face of it Eastern Disr. 


that he is only a joint obligor with the firm of A. Boughan 
& Co. He prays that all the pleas in compensation be dis- 
missed, and that he have judgment for the amount of his 
demand. 

Upon these pleadings and issues the case was tried. 

The plaintiff proved his demand, and also showed by the 
record cf a suit in the state of Mississippi, that the cotton 
claim, pleaded in compensation, had been litigated between 
the parties to the present suit ; that the present plaintiff had 
judgment in his favor, which has the effect of rem judicatem. 

The court was of opinion, the second plea in compensation 
could not be sustained. Judgment was rendered in favor of 
the plaintiff, for the amount of his demand, rejecting all the 
pleas in compensation. ‘The defendant appealed. 

The return day of this appeal was fixed for the third 
Monday of April, 1837, and the record was filed the 24th of 
the same month. At the time of filing the record, the 
appellee was not cited, and on the Ist day of May, his coun- 
sel filed his motion to dismiss the appeal for want of service 
of citation. On the 6th day of May, following, service of 
citation and petition of appeal was made on the attorney for 
the appellee, the latter residing out of the state. The 
motion in writing to dismiss was filed before any service of 
citation was made. 


I. W. Smith, for the plaintiff, moved to dismiss the appeal 
by filing a written statement, claiming the dismissal * on the 
ground, that the plaintiff was not cited, nor served with a 
copy of the petition of appeal. If overruled he submits the 
case on the merits, and prays for the aflirmance of the 
judgment below.” 


Lockett, contra. 


Martin, J., delivered the opinion of the court. 


The plaintiff and appellee demands the dismissal of the 
appeal, on the ground “that he was not cited, nor served with 
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sal of the appeal. 
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in the service of 
the citation of 
appeal, except 
those which are 
stated in the 
written applica- 
tion for dis- 
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a copy of the petition of appeal.” The sheriff’s return shows 
that a copy of the petition and citation were served on the 
appellee, by being handed to the attorney of the plaintiff and 
appellee, who resided out of the state. The place of the 
appellee’s residence appears not only by the return of the 
sheriff, but also by the original petition, which informs us 
that the plaintiff resides in the state of Mississippi. 

The record, however, shows, and it has been insisted, that 
the citation was irregularly served; that is to say, after the 
return day of the appeal. 

The appeal was returnable on the third Monday of April, 
and the citation was not served until the 6th of May. This 
would have been fatal, if it had been objected to in the 
written prayer for the dismissal of the appeal; but the 
plaintiff’s appearance cures all the irregularities in the 
service of the citation, except those which are stated in the 
written application for dismissal. The others are waived by 
the appearance, and the prayer for the affirmance of the 
judgment, if the objection relied on be overruled. The 
appeal, therefore, ought not to be dismissed. 

On the merits, it appears the suit was instituted to recover 
the net proceeds of a sale’of a number of mules, belonging 
to the plaintiff, by the defendant. The defendant pleaded 
the general issue, and claimed in reconvention a sum of 
twelve hundred dollars, on an obligation of plaintiff to deliver 
him cotton, which the former had neglected to do; and 
further, the amount of a promissory note, of a firm of which 
the plaintiff is alleged to be a member. Whereupon, on 
motion of the plaintiff, the pleas in reconvention were stricken 
out, On this, a supplemental answer was filed, in which the 
defendant urged in compensation what he had urged in 
reconvention in the original. On motion of plaintiff, the 
plea of compensation, relating to the obligation to deliver 
cotton, was stricken out, and that which related to the note 
of the firm, was, on the opposition of the defendant, retained. 

The plaintiff now replied, that the defendant’s claim, 
offered in compensation, was prosecuted in the state of 
Mississippi, where there was a final judgment against him, 
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on it; and further, that the note sued on is a joint one, Easreny Disr. 
subscribed by the firm of which the plaintiff is a member Jan. 1838. 


only, and cannot be offered against one, in which the  sarowiy 
v8. 


defendant is the sole obligor. wees Bf Ai 
There was judgment in favor of the plaintiff, for the sum 
claimed, the Parish Court expressing its opinion, that the A joint obli- 


“plea of compensation in regard to the note had been gation, in which 
i j : . . . > } tiff 
adjudicated,” and that, “with regard to the plaintifi’s lia- ae Peiatly 
bility as a partner, if it be the case, no compensation can be With # partner- 
‘ - ; , , ship firm, cannot 
maintained, as a partnership debt cannot be set off against be set up as a 
an individual claim.” The defendant appealed. i ogainst 
It appears to us, the plaintiff clearly established his claim * demand of the 
plaintiff in his 

for the net proceeds of the sale of the mules. own right. 


The plaintiff subscribed the obligation to deliver cotton, ,_ SS 


and the promissory note, as a joint obligor with the firm ; cannot be sus- 
. ; ee 2 ? tained against 

and the judge a quo correctly held, that on a joint obligation one of _ several 
igor arties ca joint obligors; 

all the obligors must be made parties. Louisiana Code, 2080. J)" - mn 


A plea of compensation cannot be sustained against any one ship debt cannot 

f th bli iis richtfalte- ducli 4 = be opposed in 

of the obligors. He rightfully declined the inquiry, whether compensation to 

inti , . ? , schj,, an individual 

the plaintiff was a member of the firm, because a partnership Gaim of one of 
debt cannot be opposed in compensation of the individual the partners. 


claim of one partner. 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the Parish Court be affirmed, with costs. 





BALDWIN US. WOOD ET AL. 
APPEAL FROM THE COURT OF THE FIRST JUDICIAL DISTRICT. 


y . . ara . 
Payments made by the proprietor to the undertaker, in anticipation, are 
considered in regard to furnishers of materials, as if not made ; and he 


can exercise his privilege against the proprietor, by claiming it before the 


time of payment stipulated, arrives, 
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Eastern Dist, But the material man must show that the proprietor has made anticipated 


Jan, 1838. 


BALDWIN 
vs. 
WOOD ET AL. 





payments, or paid before the debt is due, before he can exercise or be 


entitled to his privilege. 


This is an action on a promissory note of one thousand 
dollars, due for bricks, furnished by the plaintiff to the defend- 
ant, for the use and construction of a dwelling house, which 
the latter undertook by written contract to build for J. L. 
Florance. The note is signed by the defendant, and was 
protested the 24th June, 1834, for non-payment. The plain- 
tiff prays judgment against Wood, for the amount of the 
note, and that Florance be made a party, and any money 
in his hands coming to the defendant, as undertaker for build- 
ing his brick house, be seized to satisfy his judgment. 

Wood answered, and averred no amicable demand was 
ever made, and that the consideration of the note was 
insufficient. 

Florance denied that he owed Wood any thing, but on the 
contrary, Wood was indebted in a considerable amount. He 
prays to be dismissed with his costs. 

The cause was tried before the court on these pleadings 
and issues. 

The petition was filed, and the seizure of any amount that 
might be in Florance’s hands and due to the defendant, made 
the 28th June, 1834. 

One witness was called who testified as to the validity of 
the plaintiff’s demand ; and that he viewed the building a 
short time after this suit commenced, which was in progress, 
but not covered in. He stated nothing concerning the 
payments. 

The district judge summed up the case, and decided as 
follows : 

* According to this statement, which comes from Florance, 
it appears, that on the 28th June, 1834, when the seizure 
was made in his hands, he had actually paid five thousand 
and eight dollars and eighty cents, and had endorsed for Wood 
for materials, the further sum of ten hundred and fifty dollars, 


_ besides the sum of four thousand dollars, said to be paid when 


the contract was entered into. 
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“ Florance confines his proofs of payments to the above Eastern Dist. 


period. 

“ This case presents several new questions for solution, 
which I do not consider to have been touched upon before. 

“ The law was materially changed by the new code, which 
introduced the doctrine of anticipated payments. 

“ [t is already sufficiently complicated, and it appears to 
me that any attempt to investigate the reasons of the law, to 
refine upon equities, will lead the courts into a labyrinth of 
difficulties. 

“‘ The considerations on each side are equal on the part of the 
furnisher of materials, it will be contended that all payments 
after the service of his seizure, are subject to his privilege ; 
that the construction of a house is not divided only into labor 
and materials, but there is supposed to be a profit for the 
undertaker, which ought to be responsible to the workmen 
and furnishers of materials; that the instalments do not come 
up to the exact value of the labor and materials done at the 
moment they are fixed to be paid. 

“On the part of the owner of the house, it will be said, that 
if the undertaker misapplies the instalments and payments 
made according to the contract, it must not be to his injury ; 
that future instalments and payments are for the remaining 
work and materials, and are to pay for that future work and 
materials ; that he cannot be called upon to pay them unless 
the work be done; and the workmen who do that work, and 
the furnishers who furnish those materials, are not to be cut 
out by previous workmen, and previous furnishers. 

“ This reasoning is strengthened by article 2741, which 
establishes, that it is only the money due to the undertaker at 
the time the action is commenced, which can be seized by work- 
men au moment on leur action est intentée. 

“The counsel of Baldwin, suggests, that these precise 
words are not used in 2744, which are used in 2741, which, 
he says, applies only to workmen, not furnishers of materials. 

“In my opinion the articles are to be taken together, and 
that even in article 2744, it is only the monies due, viz: at 
lime of seizure, which can be seized. 


Jan. 1838. 
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*T am also of opinion that an anticipated payment, means 
anticipated in relation to the time of seizure, viz : if the pay- 
ment be due the first of May, but it has been paid by the 
owner of the house on the first of April, and the seizure is 
not made till the first of June. There is no such anticipa- 
tion as to give the seizing creditor any right, for as to 
him the payment was due and payable before his seizure. 

“Tt will be seen that the subject is not without difficulties; 
the danger is, that by refining too much upon the law they 
will be increased so as to be very embarrassing. 

“‘], therefore, lay down these principles as applicable to 
the subject. 

“Ist. That it is only the money due by the owner of the 
building to the undertaker, at the time the action is com- 
menced, which can be the subject of seizure, and not future 
payments or instalments. 

“2d. That if the money paid to the undertaker, was due to 
him before the action was commenced there is no anticipa- 
tion as regards the seizing creditor, although the owner paid 
the undertaker before, by the contract the instalment was 
due. 

“‘ Applying these principles to the case before me, I do not 
find that there was any thing due from Florance to Wood, at 
the time the action was commenced ; nor do I find that in 
relation to the time the action was commenced, that there 
was any payment in anticipation of any money due on the 
contract by Florance to Wood. 

“With regard to Wood, the debt is not contested.” 

Judgment was rendered dismissing Florance, and against 
Wood. The plaintiff appealed. 


Sirawbridge, for the plaintiff, contended, that the payments 
made by Florance were, many of them, in anticipation, and 
before the time stipulated in the contract. 

2. Payments made by the proprietor to the undertaker, 
are the same as if not made at all, so far as regards the 
claim and privilege of the material man. The amount of 
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his debt is liable to seizure in Florance’s hands. Louisiana Eastern Disr. 


Code, article 2744, 2745. 


Josephs, for the defendant, insisted : Ist. That Baldwin, 
the plaintiff in this case, (a furnisher of materials,) has no 
direct action against the defendant, Florance, (the proprietor 
of the building,) the materials were purchased by Wood, 
(the undertaker of the building,) and at the period of the 
seizure there were no moneys in the hands of Florance, due 
or unpaid upon his contract with said Wood. Louisiana 
Code, 2741, 2744. 9 Duranton, 291. 

2d. There was no payment in anticipation of the claims 
of plaintiff. It is in evidence, that all the payments up to 
the date of the seizure, were made in accordance with the 
terms of the contract with the undertaker, for the full amount 
due at that period. The plaintiff derives his rights from that 
contract alone, and is, consequently, subjected to its stipu- 
lations. 7 Toullier, 81, 82, etc. 6 Martin, N. S., 171. 

3d. The seizure could only operate upon a balance actu- 
ally due, and is not anticipative in its effect, consequently 
the over payments at that period could not properly be inquired 
into. They are shown, however, to have been made to fur- 
nishers of materials, whose rights are equal with those of 
plaintiff. 6 Martin, N. S., 172. 


Carleton, J., delivered the opinion of the court. 


The defendant, A. T. Wood, contracted on the 27th 
January, 1834, to furnish materials and build a house for 
Jacob L. Florance, at the corner of Lafayette square and 
Camp-street, for the price of sixteen thousand four hundred 
and ten dollars, of which four thousand dollars were then 
paid, and the balance stipulated to be paid at various stages 
of the work, as it progressed to completion. 

The plaintiff sold to Wood a quantity of bricks, to be used 
in the construction of the house, and gave his promissory 
note for the price, which being protested for non-payment, 
forms the basis of the action. On the 28th of June, of the 
same year, the plaintiff caused to be seized in the hands of 

58 
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Eastern Dist. Florance, the money then remaining due the undertaker 
Jan. 1838. on the above contract, agreeably to the provisions of the 
~ parpwix Louisiana Code, articles 2741 and 2744. 
woop ar ar, the trial of the cause, the court gave judgment against 
the defendant, Wood, for the sum claimed in the petition, 
and decreed in favor of Florance. 

It appears from the statement furnished by Florance, and 
admitted to be correct, that in addition to the money paid at 
the date of the contract, he had paid the further sum of five 
thousand and five dollars and eighty cents, before the seizure 
in his hands, and that on the 12th August, he paid one 
thousand and fifty dollars to the Louisiana bank, the amount 
of a note given on the 9th of April, by Wood to J. R. Jones, 
and endorsed by him, Florance, for materials incorporated in 
the house, making the entire sum of ten thousand and fifty 
dollars and eighty cents, which Florance had actually paid, 

Paymentsmade 2nd become responsible to pay by his endorsement, prior to 
bythe proves the 28th of June. 

taker in antici- Furnishers of materials have, no doubt, a right to seize 
0 “in Moneys that are due the undertaker at the time of the service 
regard to fu OF process, and to this the plaintiff very properly limited his 


nishers of mates 


rials, as if not demand in the prayer of his petition. Louisiana Code, articles 
made, and he 


ean exercise his 2741, 2744. 

privilege against ; . : 

the proprietor, But his counsel contends, that payments made by the 
a espa it proprietor in anticipation to the undertaker, are considered in 
before the wme f 

of payment sti- regard to furnishers as not made, and do not prevent them 


pulated arrives: from exercising the right of seizure, and cites Louisiana 
But the mate- . » 

rial man must Code, article 2745. 

cial ite By anticipated payments, we think, are plainly meant those 

made anticipa- that are made before the debt is due. If the plaintiff had 


ted payments or 

paid before the Shown that any such had been made, they would have been 
is due, be- ' 2 

pot ts due, Pe” nevertheless, liable to seizure. But this, it appears to us, he 


= - Sr has wholly failed todo. Only one witness was examined at 
entitlec 1 s : 
privilege. the trial of the cause, whose testimony does not enable us to 


say that Florance made any payments by anticipation. 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the District Court be affirmed, with costs. 
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Eastern Dist. 
Jan. 1838. 


BUCKNER AND ROBINSON US. BAKER ET AL. a BF Sh 


BAKER ET AL, 
APPEAL FROM THE COURT OF THE FIRST JUDICIAL DISTRICT. 
If the amount or sum claimed by the plaintiff exceeds three hundred dollars, 


an appeal lies from the judgment of the inferior court. 


The right of intervenors is not concluded by consenting to the discharge 





of a rule for the payment of money, which is the subject of contest in 
the sheriff’s hands. The petition and claim of intervention not being 
discontinued, another rule may be based on them. 

In proceedings requiring the sheriff to pay money over to certain parties, 


he must also be made a party, and heard in his defence. 


This suit is instituted on a promissory note of three 
thousand dollars, signed by the defendants, Aaron Baker 
and others, for part of the price of the steam-boat Scotland. 
The boat was attached by the plaintiffs, in this city, the 
residence of defendants being in Cincinnati. 

The whole of the proceedings are set forth in the following 
statement of the district judge, who tried the cause: 





“The facts of the case are, that Buckner and Robinson 
sold the steam-boat Scotland to Baker and others, who did 
not pay for her; an ordinary attachment was taken, and the 
boat seized and sold. 

“The intervening parties are employees of the boat, and 
claim for wages, advances, ete. 

“The claim was originally put in under a petition of 
intervention. On the 9th April, 1836, when it came on for 
trial, it appeared that the evidence for the intervening parties 
was irregularly and improperly taken. The counsel for the 
intervening partics thereupon discontinued, but at the same 
time declared his intention to take a rule to assert a right of 
payment, out of proceeds then in the hands of the sheriff, and 
did on the same day, viz: 9th April, 1836, take such a rule. 
Evidence ts taken under this rule, and it now comes on for 
trial. 
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“The sheriff says he received and served the rule on 
plaintiffs’ attorney, as it appears, on 13th April, 1836, but no 
rule being served on himself by the coroner, and not being 
called upon to accept service, he was not aware of its 
contents, as he does not examine into the contents of papers 
which he is required to serve. He further shows that he 
paid over the proceeds in his hands tq James R. Sterrett, Esq., 
plaintiffs’ attorney. This receipt of payment is dated on the 
Sth April, 1835, the day before the intervention was tried. 
If, therefore, he paid the money over, it was under some 
guarantee of plaintiffs’ attorney to hold him harmless, for 
the proceeding or suit of intervention was then pending. It 
is further to be observed, that plaintiffs’ attorney joined in 
interrogatories in the commission taken under the rule. He 
therefore must have considered the case as pending. Nor 
does it appear that plaintiffs’ attorney has paid over the 
proceeds which came to his hand. The claims of the 
intervening parties are meritorious, and unless preserved to 
them in this suit, will be wholly lost.” 

Judgment was rendered, making the rule taken on the 
9th April, 1836, absolute, and ordering the sheriff to pay 
over to the intervenors certain sums allowed to each, making 
in all two hundred and ninety-five dollars. The plaintiffs 


appealed. 


Sterrett, for the plaintiffs. 


I. W. Smith and Pepin, for the intervenors. 


1. The court is without jurisdiction as to the appeal taken 
by the sheriff. No single demand exceeds three hundred 
dollars. They cannot be cumulated to give jurisdiction. 
The sheriff says he has paid over the funds, and judgment 
was rendered against him individually. As to him, this 
demand is a principal one, in no way incidental to the 
demand of the attaching creditors. 5 Martin, N. S., 87. 
8 [bid., 286. 

2. Nor has the court jurisdiction as to the attaching 
creditors. The “case” or “demand” of the Code of Practice, 
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articles 874-5, is that from the judgment upon which the Easterw Drsr. 
appeal is taken. The code does not except the “case” or _ 74% 1898. 
“demand” which is incidental to another suit. The right sucxwer ev at. 
of appeal is not made to depend on the manner of presenting acer xr at 
a claim, but in its amount. The injury to the attaching 
creditor, “by the matter in dispute being frittered down into 
small parcels,” (8 Louisiana Reports, 167,) is no greater 
than that suffered by an ordinary creditor. The judgment 
appealed from does not operate against the attaching credi- 
tors, but only against the sheriff. The right of appeal is 
reciprocal in all cases. 
3. The appeal must be dismissed, because the appellants 
rely on no ground, independent of the rights of the owners of 
the boat, and they have not appealed. 10 Martin, 568. 
4. The discontinuance of the first rule, and the taking of 
the second, were simultaneous. The sheriff had the same 
knowledge of them, as of the judgment in the attachment suit. 
5. The appellants seek to take advantage of their own 
wrong. They violated the order of court, in paying and 
receiving the money directed to remain subject to the claim 
of the intervenors. 
6. The objection of the plaintiffs in the attachment suit, 
that the court below was without jurisdiction, because the 
money was paid over by the sheriff to them, came too late. 
They had appeared, and contested the rule on other grounds. 


Carleton, J., delivered the opinion of the court. 

The plaintiffs caused the steamer Scotland to be attached, 
on the 4th November, 1835, and on the 14th of the same 
month, Bradford and nine other persons employed on the 
boat, intervened in a joint petition, claiming altogether the 
sum of six hundred dollars, as a privileged debt. On the 
27th an order was obtained for the sale of the boat, and the 
sheriff directed to deposit the proceeds of sale in court, subject 
to its further disposition. The counsel appointed to represent 
the absent defendants, answered by general denial, and a 
decree having been rendered against them, in favor of the 
plaintiffs, the property attached was ordered to be sold 
to satisfy the judgment. A rule was thereafter taken on the 
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Eastern Dist. plaintiffs and sheriff, to show cause why the intervenors 
Jan. 1838. should not be paid by preference, out of the proceeds of sale, 
pucker er at, After some further proceedings, this rule was, on the 9th 
paxen cr at, APtil, discharged, at the instance of the counsel for the 
intervenors, and another claim filed on the same day, based 
upon their petition of intervention, of the 14th November, 
The rule on the plaintiffs and sheriff was then renewed, and 
on the 10th December, judgment was rendered in favor of 
the intervenors, for the aggregate sum of two hundred and 
ninety-five dollars and eleven cents, which the sheriff was 
ordered to pay over to them, in the proportions set out in the 

decree. 

After an ineffectual effort to obtain a new trial on tlre part 
of the plaintiffs, they appealed by joint petition with the 
sheriff, from the judgment rendered on the rule. 

The record in the cause is extremely defective, and not 
easily reconcilable with itself. It does not appear, from any 
return of the sheriff, or document on file, that he ever sold 
the boat agreeably to the order of the court, or that he was 
duly made a party to the proceedings in behalf of the inter- 
venors. All the information we have upon these points, 
is derived from the facts stated in the opinion of the judge, 
which we feel ourselves authorized to adopt, as it is cited and 
relied upon by the counsel of both parties. 

Our attention is first drawn to a question of jurisdiction, 
raised by the counsel for the intervenors, who insists, that as 
neither of them claimed in their petition over three hundred 
dollars, and the decree of the District Court being only for 
two hundred and ninety-five dollars and eleven cents, in the 
aggregate, this court cannot entertain the appeal, and cites 
5 Martin, N. 8., 87. 

It does not appear to us, that the authority cited is at all 
analagous. There the plaintiff did not sue for any specific 

If the amount SUM, but sought to reverse several separate and distinct 
or sum claimed judgments, which had been cumulated for the express 


by the plaintiff cae 
exceeds three purpose of sustaining the appeal. 

hundred dollars . care . a ae ‘ 
an appeal lies But in the case before us, the plaintiffs brought suit for 
from the judg- two thousand eight hundred and fifty dollars, for which they 


ment of the in- : 
ferior court. actually obtained judgment, and in the case of Hart vs 
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Lodwick, this court decided, that the amount claimed by the Easter Dssr. 


plaintiff, imparted the constitutional right of appeal. 8 La. 


Reports, page 167. 

The counsel for the plaintiffs contends, that the intervenors, 
by consenting to the discharge of their rule on the 9th April, 
ceased to be parties in the cause, and that the payment to 
him of the proceeds of the sale of the boat, on the day 
preceding, became eo instante valid, and left nothing for the 
court toact upon. We think differently: for although the 
rule was discharged, yet the petition and claim of interven- ; 
tion was not discontinued, and upon its basis another rule 
was taken, and judgment rendered thereon. And by the 
decree of the 27th November, under which the boat was sold, 
the sheriff was required to deposit the proceeds of sale in 
court, subject to its further order; he could not have effected 
the sale therefore, without knowing what disposition he was 
to make of the proceeds, and if they were not brought into 
court, the judge very correctly considered them as still in his 
hands, subject to any further judgment to be rendered in the 
cause. 

But it is insisted in behalf of the sheriff, that he has been 
condemned without a hearing, as he was never made a 
party to the proceedings, by which he was ordered to pay the 
money to the intervenors, and that he is not bound to take 
notice, at his peril, of the contents of every rule or paper 
issuing from the clerk’s office, which it may be his duty 
to serve upon others. We agree with his counsel, and 
think that the judgment, so far as it affects the sheriff, 
ought to be reversed, that he may be made a party in the 
proceedings, and have an opportunity to be heard in his 
defence. 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the District Court, so far as it regards the 
plaintiffs, be affirmed, in favor of the intervenors, with costs ; 
and that, as it regards the sheriff, the judgment be avoided 
and reversed, and the cause remanded for further proceedings, 
according to law. 


Jan. 1838. 
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ANDREWS US. HIS CREDITORS. 


APPEAL FROM THE PARISH COURT FOR THE PARISH AND CITY OF 
NEW-ORLEANS. 
Contracts entered into in other states, as it relates to their validity, and the 
capacity of the contracting parties, are to be tested in this state, by the 


law of the place where they are made. 


So, contracts made in another state, in accordance with its laws, will not 
be declared null by our courts, because such contracts would not be valid 
according to the laws of Louisiana. They will be enforced here as 


regards the parties to them, when they are valid where made. 


But where a debtor makes contracts and transfers of his property, to certain 
of his creditors in preference to others, in another state, which are not 
deemed fraudulent in regard to other creditors, by its laws, and comes 
to Louisiana, where he is arrested by a creditor from that state, and 
claims the benefit of our insolvent laws : Held, that his case must be 
governed by the provisions of these laws, which grant a dis:/:arge to the 
debtor, who is not convicted of fraud. Such contracts and transfers 
being deemed in fraud of creditors by our insolvent laws, will be so 


declared by our courts, and their protection denied to the insolvent. 


This is a case of insolvency. The ceding debtor is a 
resident of Mobile, in the state of Alabama, and was recently 
engaged in a large mercantile and exchange business there. 

Some time in the month of April, 1837, the insolvent 
debtor left Mobile, and came to New-Orleans, as it is 
alleged, with a view to leave immediately for the North, 
and to defraud a portion of his creditors. 

Several creditors from Mobile pursued, and arrested him in 
New-Orleans, where he was imprisoned. 

On the 25th April, he filed his schedule and petition in 
the Parish Court, praying for the benefit of the insolvent 
laws of 1808, relating to debtors in actual custody and 
confinement. 

The Parish Court made an order, requiring a meeting of 
the creditors of the insolvent, on the 18th of May, 1837, and 
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to show cause why he should not be discharged according 
to law. 

On the day appointed, the Planters’ and Merchants’ Bank 
of Mobile, and some other creditors from Alabama, made 
opposition, and filed charges and suggestions of fraud, com- 
mitted in sundry acts and transactions of the insolvent in 
Alabama, and of endeavoring to abscond and leave Mobile 
and New-Orleans for the North, in a clandestine manner, 
with a view of defrauding his creditors. They oppose his 
release and discharge, and likewise his being allowed the 
benefit of the insolvent laws of Louisiana. They pray that 
these suggestions and charges of fraud be tried by a jury, 
and that the insolvent be remanded to prison. 

The insolvent pleaded a general denial, and also prayed a 
trial by jury in a summary way, and that he be released 
and discharged from imprisonment. 

Upon these pleadings and issues the case was tried by 
a jury. 

Evidence was produced on both sides, touching the 
transactions and conduct of the insolvent in Alabama, 
within the three months immediately preceding his insol- 
vency, in relation to his creditors. It was shown, he had 
made large transfers of property and assets to several of his 
creditors, while others were left unpaid, and without any 
additional security. It also appeared, that the laws of 
Alabama permitted a debtor, while in the possession of his 
property, to transfer, and secure any creditor he chose in 
preference to others. 

There was evidence offered, to show that the insolvent 
was absconding when he came here, and was arrested ; and 
that he had taken passage, and placed his baggage on board 
a steam-boat, bound up the country, and was going off with 
large sums of money. 

The opposing creditors had large claims against the 
insolvent, that of the Planters’ and Merchants’ Bank of 
Mobile, amounting to more than three hundred and _ fifty 
thousand dollars. 

59 
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The principal point in controversy arises from the conflict 
of laws, and in determining whether the law of Alabama or 
of Louisiana, shall govern this case. 

The transactions and transfers of property and other assets, 
to some creditors in preference of others, complained of, took 
place in Alabama, and are not deemed fraudulent by her 
laws. The insolvent, however, seeks the benefit of the 
insolvent laws of Louisiana, which, if obtained, not only 
discharge him from arrest and imprisonment, but release him 
from his debts, by executing an assignment of his remaining 
property. 

The parish judge refused to instruct the jury, as required 
by the counsel for the opposing creditors, but charged them, 
that if by the laws of Alabama, the acts and conduct of the 
insolvent were not fraudulent, there could be no obstacle to 
his obtaining the benefit of the insolvent laws of this state. 
See the charge of the judge, as set out in the opinion of the 
court, which follows. 

The jury acquitted the insolvent, and from judgment 
discharging him, the opposing creditors appealed. 


Roselius, for the opposing creditors, contended, that the 
insolvent is expressly excluded from the benefit of the insol- 
vent laws of this state, by the 17th section of the act of 1808, 
because it is admitted and proved, that he assigned and 
transferred, partly in trust for himself, and to give an undue 
preference to some of his creditors to the prejudice of others, 
real property and other assets, to the amount of eight 
hundred and sixty-three thousand four hundred and forty- 
eight dollars ; and all this was done within a few days before 
his arrest, in contemplation of his insolvency, and application 
for the relief of the insolvent laws, should he be imprisoned. 
In such cases these laws expressly exclude the insolvent from 
their benefit, when he is charged with fraud. 1 Moreaw’s 
Digest, 572. 

2. The insolvent seeks his remedy by invoking the insolvent 
laws of Louisiana, and he must be governed by the lex fori. 
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He must comply with all their conditions, to be entitled to 
the benefits they afford. Story’s Conflict of Laws, page 468, 
et seq. 11 Martin, 730. 

3. The acts charged as fraudulent, are considered in fraud 
of creditors by our laws, the benefit of which the debtor seeks. 
They are to be considered as fraudulent, whether committed 
in Alabama or Louisiana. They are deemed fraudulent by 
the common law. 2 Kent’s Commentaries, 422. 5 Cowen’s 
Reports, 547, 566, 580. 14 Johnson, 464. 

4. The verdict of the jury is not entitled to weight, because 
of the erroneous charge of the judge, and the reluctance of 
juries generally to convict an insolvent of fraud, however 
clearly it may be established. This court has already had 
occasion to reverse three verdicts of acquittal, on charges of 
fraud, out of four. 2 Kent?s Commeniaries, 419. 1 Louisiana 
Reports, 174. 4 Ibid., 198. 7 Ibid., 574. 10 Tbid., 37. 


Grymes, Slidell and Lockett, for the insolvent, insisted in 
his defence, that the acts, transfers and assignments which 
he made, and charged to be fraudulent in this case, took 
place in the state of Alabama, and were permitted by the 
laws of that state. The laws of Alabama were cited and 
referred to, as the rule of decision which must govern the 
case. 

2. The acts and transactions of the insolvent, which took 
place in the state of Alabama, and which are not considered 
fraudulent there, and not being declared in fraud of creditors 
by the laws of that state, cannot be considered as an obstacle 
to his being admitted to all the privileges and benefits of the 
insolvent laws of Louisiana. 

3. If the acts and conduct of the insolvent were permitted 
by the laws of his domicil, and being considered perfectly 
legal and free from all fraud there, they must be so construed 
here. A different construction would change the nature of 
transactions and contracts, and make that which was done 
honestly and in good faith, dishonest and fraudulent. 

4. The law of the place where contracts and transactions are 
entered into, must govern in determining their character and 
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effect. This principle is well established in the jurisprudence 
of this state, and of all the states in the Union. 


Barton, for the opposing creditors. 

1. The lex fori, or law of Louisiana, is the law of the 
whole case. 

The doctrine of the lex loct contractus, in which a 
contract is to be expounded by the Jaw of the place where it 
was made, is not a principle of international obligation, but 
results from the comity of nations: is never enforced at the 
lex fori, against the interest and policy of the state. See 
Story’s Conflict, and authorities there cited, Olivier vs, 
Townes, 2 Martin, N. S., 73. Saul vs. His Creditors, 
5 Martin, N. S., 587, 596. 

Another principle bearing on this branch of the case is, 
that the laws of every state have an extra territorial opera- 
tion upon all contracts sought to be enforced at its forum, 
which originated in or are defeated by acts male fide, or 
malum in se. The principle settled in Hiel’s case was, thata 
a debt originating in France by fraud or theft, was not 
divested of its original turpitude, by being merged in a 
judgment debt here, and the debtor was, on that account, 
debarred of the benefit of the law, (insolvent laws) ; and it 
cannot be doubted that the principle of that case, applies as 
well to debts lost by fraud as to those originating in fraud. 
The gain to the debt and the loss to the creditor, are the same 
in each, etc. etc. 4 Louisiana Reports, 55. 

But the lex loci has no application here, unless we 
confound rights with remedies. What contract is this court 
sitting to expound for which the Alabama law is to be 
invoked ? The contract we seek to enforce, is a debt due by 
the insolvent to the Planters’ and Merchants’ Bank of Mobile. 
The court is not asked to expound that, for the debt itself 
stands confessed upon the record, and all the bank is asking of 
this forum, is a remedy for its collection. The insolvent 
resists this remedy by seeking a cross remedy (not a right) for 
himself. If he obtains that remedy, he not only deprives the 
bank of its remedy, but annihilates the right itself. ‘The con- 
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troversy then is wholly about remedies, and instead of being Fastern Disr. 


called upon to expound contracts, the court is called upon to 
expound the law—the law of the remedy, and surely it is not to 
be disputed, but that the lex fori is the law of the remedy. 

The courts of Louisiana can administer no remedies but 
such as attach to this jurisdiction, nor establish discrimina- 
tions between residents and non-residents, unless those discri- 
minations exist in the law. Such a discrimination did indeed 
once exist; a non-resident was expressly excluded from the 
benefits of the Louisiana law of insolvency, and this fearful 
exclusion endured for fourteen years. 

This provision of the act of 1805, was repealed in 1822. 
1 Moreaw’s Dig., 575. The repealing act attempted no dis- 
tinguishing exception in favor of non-residents. It simply 
removed an existing disability. It virtually proclaimed to the 
non-resident insolvent in actual custody, “ if you can com- 
ply with those terms and requisitions which we exact of every 
one of our own citizens, in like circumstances, before we extend 
to them the benefit of our insolvent laws, your non-residence 
shall not deprive you of them. 

The insolvent seeks the benefits both of the laws of 
Louisiana and Alabama, and claims exemption from the bur- 
dens of both. These laws are, in some important particu- 
lars, based upon antagonist principles. The Alabama law 
tolerates preferences given by the debtor to one or more cre- 
ditors over others, provided it be done without fraud, but as 
some recompense to the deferred creditor, it subjects the 
future acquisitions of the debtor to the discharge of all the 
precedent debts. The Louisiana law, on the contrary, repro- 
bates all preferences whatever, but as a recompense to the 
debtor, liberates his future acquisitions by spunging his pre- 
cedent debts, provided he honestly surrenders to his creditors, 
en masse, all the assets he had at the time of his failure. 
Clearly then, the judgment of the Parish Court, discharging 
him from imprisonment and all his debts, awards to him bene- 
fits which no citizen of Alabama could obtain from the courts 
of that state, and which no citizen of Louisiana could obtain 
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in the courts of this state, upon the facts patent upon the 
record. 

All bankrupt laws are violent invasions of creditors’ rights, 
as all laws must be which extinguish just and legal obliga- 
tions without payment. They are not the offspring at all of an 
uncalculating humanity. They had their origin in the 
policy of commercial states, in stimulating enterprize to the 
advancement of trade, and where real misfortune overtook his 


‘adventures, and his means were honestly applied, according 


to existing legal dispositions ; the shackles are struck from 
the limbs of the debtor ; a spunge put upon his debts ; and 
with fresh hopes and tutored weariness, his bark is once 
more set adrift upon the currents of trade. Not that this is 
just towards the creditors, but consonant to the policy of the 
trade laws, which, if they did not secure the attainment of 
full justice, yet exacted the nearest approach to it, by requir- 
ing an unrestricted surrender to the law, of his effects, that it 
might distribute them ex equo et bono, to the creditors. 

Though bankrupt laws have existed for centuries, not a 
case has been adduced from the jurisprudence of those 
countries, showing the discharge of a bankrupt, who had 
made a distribution of his own effects. And no such case can 
be adduced where opposition has been made to such dis- 
charge, because such a procedure conflicts with the most 
important principle upon which such laws are instituted, etc. 

If the legislature, after removing the disability of non- 
residents, had designed to institute discriminations between 
them and citizens, it was indispensible that it should have 
modified some of the provisions of the act of 1808, and 
adapted them to the circumstances of strangers. It is evi- 
dent that this has not been done, and this fact per se, con- 
stitutes the proof, that no such discrimination was designed, 
and surely if the legislature have not done it, the courts are 
without the power to do it, etc. 

The 11th section of the act of 1808, 1 Moreaw’s Digest, 57, 
exacts of all debtors prior to their discharge, a certain oath, 
which contains among other declarations, the following : 
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“ | have not directly or indirectly sold, or otherwise disposed Eastern Dist. 
of in trust, or concealed any part of my lands, money, goods, __74”- 1858. _ 
stocks, debts, securities, contracts or estates, whereby to annnews 
secure the same, or to receive or expect any profit or advan- ,,,, P< 
tage therefrom.” Now how is it possible that the insolvent 
could take the oath under the facts which he himself has 
put upon the record ? From his own schedule (already veri- 
fied by his oath) he shows, that after his failure, and within 
a few days of his leaving Mobile, and of his arrest here, he 
transferred by deeds of trust to W. R. Hallett, to secure Fon- 
taine & Freeman, and by a deed of mortgage to Richardson, 
the entire of his immense real estate ; and to the same indi- 
vidual, and to Andrews & Brothers of this city, he transferred 
every thing available from his port folio, being together 
upwards of eight hundred thousand dollars, and exceeding 
by several hundred thousand dollars in his assignments, the 
aggregate of all the debts and liabilities he thus attempted to 
secure, and secured the excess or surplus wholly to himself. 
Under another branch of the argument, it will be made 
manifest, that these very assignments, with the resulting 
trust and benefit to the debtor, which they contain, are as 
much reprobated by the laws of Alabama as by the laws 
here, and that the oath exacted there of insolvents to secure 
their discharge from imprisonment, is almost identical with 
our own; that perjury in obtaining the discharge there as 
here, deprives one forever of the benefit of the insolvent laws, 
and hence it results, that if the insolvent had in Alabama, 
taken the oath prescribed by the insolvent laws of that state, 
he could have been convicted of perjury there upon the 
very fact he has put upon the record here, and would have 
been thereby doomed to perpetual imprisonment, because the 
insolvent laws alone could release him, and he would be 
deprived of them, and no release would remain to him other 
than through the payment of his debts, or the leniency of 
his creditors, etc. 
But be this as it may, that no conscientious man could 
take the oath prescribed by our laws under the facts is clear ; 
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ought the judge of the first instance permit him to take it, 
when to the judge’s knowledge it was false ? There may 


possibly be differences of opinion as to this, but none what- 
ever as to the duty of the judge, after the false swearing has 
been made. As a conservator of the peace and public 
morals of the state, he is bound to take official notice of a 
crime committed in his presence. The moment the insolvent 
lifted his lips from such a corrupt and abominable swearing, 
the parish judge must have ordered him into custody, and 
turned him over to the criminal jurisdiction for prosecution ; 
and the perjury being established here as in Alabama, he 
has lost all benefit of the insolvent laws, etc. 

There being then no power of judicial legislation in the 
court, to vary the oath which the insolvent must take prior to 
discharge, it being clear that residents and non-residents 
have to take the same oath, and that the law is without dis- 
crimination in other respects; nothing would seem more 
conclusive, than that each are to receive their discharges on 
the same conditions, if discharged at all ; and hence, as it is 
not pretended that the insolvent would be entitled to his dis- 
charge, under the facts, if he were a citizen of this state, the 
fact of his non-residence raises up no distinguishing excep- 
tion in his favor, over citizens of Louisiana, nor guarantees to 
him that most inestimable of all privileges awarded to a 
debtor ; a discharge from imprisonment and his debts. And 
were our laws once relaxed in these particulars, and discri- 
minations made in favor of non-residents, by which they 
could dispose of their assets, fraudulently or otherwise, (for 
this would not be material, if the investigation is limited to 
acts done in Louisiana) in other States, and then come here 
and obtain their discharges, one of two results would be 
likely to follow: either that creditors would desist altogether 
from the pursuit of non-resident, fraudulent and absconding 
debtors, after they had reached this ultima thule of safety, or 
our neutral judicatures, would be forever clogged and 
engrossed with foreign litigations. The inappreciable favor 
ef being forever absolved from ones precedent debts, would 
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prove a gilded bait, to tempt debtors to forge the brief im- Easrzny Disr. 
prisonment attendant upon a course of justicement in cases _ Jan. 1858. 
of insolvency, etc. ANDREWS. 
(By the Reporter. It will be seen by the opinion of the ,5 curorrons. 
court, that the cause was decided upon the first point made 
by the counsel for the opponents. Thence it is not deemed 
necessary to present even a synopsis of the elaborate argu- 
ment made by the counsel upon the facts and law involved 
in his other points. The points themselves, with the 
authorities cited, follow)— 
2. If the lex fori, or law of Louisiana, be not the law 
of the whole case, it is the law of all such parts of it, in 
which the lez loci, or law of Alabama, has not been shown 
to be different. See 1 Martin, N. S., 522, 528. 3 Martin, 
M. S., 149. 5 Martin, N. S., 179. 
The court expressed its assent to this proposition, and the 
counsel proceeded to show the various provisions of the 
laws of Louisiana, and their bearing upon the facts in the 
record. 
The only differences attempted to be shown between the 
two laws, consists in this, that the laws of Alabama tolerate 
preferences given by a debtor to one creditor over another. 
In all other respects then, the laws of Louisiana govern the 
case, and he cited as follows: 1 Moreaw’s Digest, 570, Act of 
1808, sections 1, 2, 6,11, 17 and 19. Also, as acts in pari 
materie, 2 Moreaws Digest, Act 20, Feb. 1817, title and sec- 
tions 20, 21, 22, 23, 24, 25 and 41. Civil Code, articles 1979, 
1980, 1983, 1984. 1 Martin, 159. 11 Martin, 730. 4 
Louisiana Reports, 55, and 8 Louisiana Reports, 319. 
3. The various assignments of property by the insolvent 
in Alabama, are fraudulent and void under the lex loci, or 
laws of that state. 
The debt to Richardson of one hundred thousand dollars, 
originated in usury, and the mortgage deed of the real 
estate, and collaterals from the port folio given to secure it, 
are tainted with the same corruption and void also. See 
Aikins’s Alabama Digest, 2d edition, page 437, sections 1, 2, 3 
and 4. 
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The deeds of trust to secure Fontaine & Freeman, and 
the excessive transfers of collaterals to them, and to Andrews 
& Brothers of this city, to secure imputed debts and liabilities 
to them, by agreements which destinate the surplus to the 
insolvent himself, constitute their contracts, securing’ result- 
ing trusts and benefits to the debtor, and render them fraudu- 
lent and void under the laws of Alabama, and the reserva- 
tion of the control which the debtor has made for himself 
over the property conveyed by the trust, deeds, and the long 
delay prescribed for the performance of the trusts ; also 
avoid them for fraud, as designed and tending to “ hinder, 
delay and defraud creditors.” See ikins’s Alabama Digest, 
2d edition, page 207, section 2, title Frauds and Fraudulent 
Conveyances. For Insolvent’s Oath, Ibid. 226, section 2; and 
for Penalty for False Swearing in a Deprivation of the Benefits 
of the Insolvent Law of Alabama, see Ibid., 229, section 11, 
title Insolvent Debtors. 

Though a consideration be ample and bond fide paid, and 
legal notice given, yet if the contract was made to “ hinder, 
delay or defraud creditors,” it is void: Agnes vs. Moore, 
2 Stewart’s Alabama Reports, 336. 

Assignments in trust, with a reservation to the debtor, 
fraudulent and void. 4 Dallas’s Reports, 76. 14 Johnson’s 
Reports, 464. 15 Johnson’s Reports, 571. 5 Cowan’s Reports, 
547, 566, 579, 580. 2 Kent’s Commentaries, 420-1. 1 
Stewart § Porter’s Alabama Reports, 154, 156. 

4, The insolvent has committed sundry fraudulent acts in 
Louisiana, since his arrest, and in contemplation of taking 
the benefit of the insolvent laws of Louisiana. 

This point involved and received from the counsel, an 
elaborate examination into the facts of the case, contesting 
especially, the fullness, accuracy and verity of the two sche- 
dules presented by the insolvent, and maintaining their dis- 
crepancy with the insolvent’s mercantile books, and the 
documentary testimony in the cause. 


Bullard, J., delivered the opinion of the court. 


The appellee, Solomon Andrews, a merchant of Mobile, in 
the state of Alabama, having been arrested in this city, at 




















OF THE STATE OF LOUISIANA. 


475 


the suit of the Planters’ and Merchants’ Bank of the same Easreun Diss. 


place, applied to the parish court for his discharge, under the 
act of 1808, for the relief of honest and unfortunate debtors 
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in actual custody. The bank, as well as other creditors of y1g cnxvrrona, 


the insolvent, made opposition to his discharge, and in pur- 
suance of the provisions of that act, filed charges of fraud, 
founded on various acts and transactions, some of which took 
place in Alabama and some in this city, within the three 
months preceding his arrest. The verdict of the jury having 
been in favor of the insolvent, and followed by a judgment 
ordering his discharge, on executing an assignment of his 
property and taking the oath prescribed by the statute, the 
opposing creditors prosecute the present appeal. The case 
has been elaborately argued in this court, both upon the 
facts and the questions of law which it involves. 

The attention of this court has been chiefly directed to a 
question of law, which is brought to our view by a bill of 
exceptions, and which appears to us to cover most of the 
ground of controversy. 

It appears by that bill of exceptions, that when the jury 
was about to retire, the counsel for the opposing creditors 
prayed the court to charge them: “that, if they believed from 
the evidence, Solomon Andrews had in contemplation the 
taking the benefit of the act for the relief of insolvent 
debtors in actuai custody, at any time within three months 
previously to his arrest and imprisonment, assigned or made 
over any part of his estate or effects, either in trust for 
himself, or as a donation or gift, or mortgaged his property, 
or confessed a judgment, or otherwise disposed of the same, 
or given an undue preference to one of his creditors over 
others, then, and in such case, said Andrews was not 
entitled to the benefit of the said law, whether said acts 
were done or committed in Alabama or in Louisiana,” but 
the court refused to give such a charge, and added as a qua- 
lification, “ that those of such acts which were committed in 
Alabama, and which are not considered as fraudulent by 
the laws of that state, could not be regarded as an objection 
or obstacle to the said Andrews being admitted to the benefit 
of the insolvent laws of the state of Louisiana.” 











476 CASES IN THE SUPREME COURT 


Fastrenx Dist. The case certainly presents a novel spectacle: that of a 
Jan. 1858. gontest between debtor and creditor, both residents of another 
ANDREWS state, engaged, as it were, in a struggle upon neutral ground, 
ee party seeking the recovery of an acknowledged debt, 
in the tribunals of this state, according to our forms of pro- 
ceeding ; the other claiming not merely a release from im. 
prisonment, but the entire exemption hereafter from all 
liability on account of those debts, on executing an assign. 
ment of a remnant of his property, remaining after having 
disposed of the greater part of his means to satisfy a class 
of favored creditors in the same state, and some of them 
residing here. On the one hand it is contended, that those 
contracts which took place in Alabama, between the debtor 
and a part of his creditors, must be judged of according to 
the laws of the place where they were entered into and 
consummated ; that if valid and binding there, they are so 
here to all intents and purposes; and on the other it is 
urged, that although the debtor might well favor certain 
creditors by the laws of Alabama, and that such contracts 
must have their effects, according to the local law, yet, when 
the debtor asks in our tribunals the protection of our bankrupt 
laws, he must bring his case clearly within their provisions, 
and that he is not entitled to their benefits, if, within three 
months preceding his discomfiture, he has voluntarily favored 

one class of his creditors to the prejudice of others. 
eae 2 We find no difficulty in assenting to the proposition, that 
other states, as contracts entered into in other states, as it relates to their 
haggard validity and the capacity of the contracting parties, are to be 
— — tested here by the lez loci celebrati contractus. This court has 
ties, are to be Often recognized that doctrine as well settled. When a 


tested in this . : ‘ : , 
state, by the lay Contract is entered into in Alabama, in conformity to the 


of the place focal law, to have its effects and execution there, it is clear 

where they are ‘ ; ‘ a 

made. the courts of this state cannot declare its nullity, on the 
So, contracts ’ r ; 

made in another ground that such a contract would not be valid according to 
? . Vers —— 

state, in accor’ our system of jurisprudence ; such would be the case even 

ance with its — - . ; . ey 

laws, will not be if one of the contracting parties, or both, were not citizens 


declared null by 5 tet 
our courts, be- Of Alabama. If Andrews, for example, had been a citizen 


cause such con- of Touisiana, having creditors and effects both here and in 
tracts would not 5 


be valid aceord- Alabama, and had gone over to that state, and transferred a 
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portion of his property there to certain preferred creditors, 
such a transaction, as to its legality, would depend upon the 
law of Alabama. But if such citizen of Louisiana should 
immediately afterwards seek to avail himself of the benefit 
of our insolvent laws, a different question would present 
itself. Although our courts might not be authorized to 
annul stich contracts, as to their effects between the parties, 
yet they might well inquire, whether it was not the inten- 
tion of the Legisiature to afford the protection of the insolvent 
laws to such only as shall have abstained from giving an 
undue preference to certain creditors, in derogation of that 
vital principle of our system, that the property of the debtor 
forms the common pledge of his creditors, and although such 
preferences may be tolerated by the lex loci. If the legisla- 
ture has thought proper to declare such a condition as one 
upon which shall depend the right to claim the benefit of 
the insolvent laws, which it is not denied they had an 
unquestionable right to do, then there is an end to the 
argument, unless it can be shown that the mere residence of 
the party in another state dispenses him from a compliance 
with the condition. The correctness of the charge depends, 
therefore, upon the solution of this question. 

As it was originally enacted, the act of 1808 permitted 
only such as had resided one year in the territory to avail 
When that restriction was 
removed by a subsequent act, in 1822, no modification was 
made of the general provisions of the act, which might 
be construed to place strangers upon a more favorable 
footing. 

The same oath is required of all who apply, whether citi- 
zens or strangers. The 17th section, which defines the acts 
which shall, if established, deprive the debtors of the benefits 
of this law, and which are set forth nearly, if not literally, 
in the very words of the charge asked for, purports to be 
equally applicable to all. The law contemplates that all 
the property and rights of the insolvent, wherever situated, 
shall be assigned for the common benefit of all his creditors, 
whether present or absent. 


themselves of its provisions. 
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If by the statute, strangers and citizens are placed on the 
same footing, the question resolves itself into this: whether 
a citizen of this state, invoking, as the insolvent in this case 
does, the protection of the act of 1808, who should appear 
to have given an undue preference to any of his creditors 
any where, within the three months preceding his arrest, 
may not be repelled by his other creditors, to whom he offers 
to surrender only a remnant of his means; although such 
contracts may have been entered into, and consummated in 
a state where such partial assignments may be tolerated by 
the usages and laws of the place. Could he be permitted at 
the same time to avail himself of his right to favor a part of 
his creditors, under the law of the place where such partial 
distribution is permitted, and in virtue of our insolvent laws, 
be forever released from all obligation to pay the rest of his 
creditors, on making an assignment of such part of his effects 
as he has chosen to retain? Such a doctrine appears to us 
equally at war with the words of the statute, and the general 
policy of the laws. 

But it is said, that if we put such a construction upon the 
act, we give an extra-territorial operation to our law, by 
treating as null, contracts sanctioned by the lex loci, and 
regarding as fraudulent those transactions which were in 
fact not only legal, but meritorious. To this it may be 
answered, that we leave those contracts undisturbed, and 
take cognizance of them no further than as the voluntary 
disposition of property in reference to our own insolvent laws, 
when the insolvent seeks an extraordinary remedy to which 
he would not be entitled by the law of his domicil ; that of 
being declared exonerated from the payment of his remaining 
debts, on the assignment of the remainder of his effects. We 
look at them only so far as they form a condition, upon 
which depends his right to be discharged, and consequéntly 
as pertaining to the remedy sought for. 

It is further urged, that the acts spoken of in the statute, 
must be shown to have been done in contemplation of 
taking the benefit of the act, and that it cannot be supposed 
that Andrews had in view the bankrupt laws of Louisiana, 
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when he made these assignments in Alabama. Taken in Easrery Dist. 


their literal sense, it is certainly difficult, if not impossible to 
give any legal effect to these expressions, without resorting 
to the extravagant supposition, that the insolvent had procured 
his own arrest, by colluding with some one creditor, and that 
he had done other acts which would tend to defeat his own 
project. But the charge prayed for, does not omit those 
expressions, and it is not now our duty to inquire, in what 
sense they are to be understood, and whether by the general 
principles of our law, all contracts of the kind spoken of, 
within three months preceding insolvency, between debtor 
and creditor, be not presumed to be in fraud of other creditors. 

Having taken this view of the law of the case, so far as it 
relates to the instructions to be given to the jury, we forbear 
to examine other questions of fact and of law which have 
been argued, and to inquire whether the verdict be supported 
by the evidence. 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the Parish Court be reversed, and the verdict 
set aside ; and it is further ordered, that the case be remanded 
for a new trial, with directions to the judge not to decline 
charging the jury, as prayed for by the counsel for the 
appellants, and that the appellee pay the costs of the appeal. 








FISK vs. HART ET AL. 
APPEAL FROM THE COURT OF THE FOURTH JUDICIAL DISTRICT, FOR THE 


PARISH OF IBERVILLE, THE JUDGE THEREOF PRESIDING. 


On a motion to dissolve an injunction on its face, the facts stated in the 
petition are to be taken as true. 
Where a suspensive appeal is taken and dismissed, its effect is gone. The 


second appeal taken within the year does not suspend the operations 
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of the judgment appealed from. Such suspension can only follow an 


appeal taken within ten days after notification of judgment. 


Damages will not be awarded if an injunction be wrongfully sued out as 
to a part of the demand, and sustained as to a part. In case of partial 
success, the plaintiff in injunction should not be visited with the same 


penalty as if he had been wholly in the wrong. 


This is a case of injunction. Martha Hart obtained 
judgment against A. Fisk, for six thousand eight hundred 
and ninety-four dollars, with interest and mortgage on a 
plantation and slaves, then in his possession. Fisk took a 
suspensive appeal to the Supreme Court, and gave bond 
and security in the sum of twenty thousand dollars. At 
the February term, 1837, of the court, the appeal was 
dismissed for irregularity in the order of appeal. See 10 
Louisiana Reporis; 184. 

A second appeal was taken by Fisk, but in the mean 
time, after the dismissal of the first one, Mrs. Hart took out 
an execution, and caused to be seized the plantation and 
slaves mentioned in the judgment and mortgage, together 
with six other slaves, not included therein. 

Fisk applied for, and obtained the present injunction, 
enjoining and restricting Mrs. Hart and the sheriff from 
proceeding with the sale of the property seized, until a final 
determination of the appeal; and he prays that they be 
condemned to pay five hundred dollars in damages, and all 
costs. 

The defendant in injunction, by her counsel, moved to 
dissolve it, on the ground that there was no legal ground 
stated in the petition to entitle the petitioner to an injunction. 

The defendant prays also that the injunction be dissolved, 
as wrongfully sued out, and that the principal and surety 
therein be adjudged to pay twenty per cent. damages on the 
amount of the judgment, (principal and interest) and five 
hundred dollars, special damages for attorneys’ fees, etc., 
together with such interest as the law allows. 

The district judge perpetuated the injunction for the six 
slaves seized, and not mentioned in the judgment on which 
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the execution issued, and dissolved it as to the remainder, Eastern Dist. 
: . Jan. 1838. 
with ten per cent. damages, on the amount of the judgment, “4” *% 


and two hundred dollars special damages for expenses of = 
’ ; p v8. 
counsel in defending the suit. mane We ite 


From this judgment the plaintiff in injunction appealed. 


Lobdell and Watts, for the plaintiff, contended, that no‘ 
execution should have been issued, as the first appeal was a 
suspensive one, and bond given for the full amount required 
by law, which is still valid, and remains in full force until a 
final or definitive judgment is pronounced in the case. The 
dismissal of the appeal only operated as a non-suit, and not 
against the right to bring it up again on a second application. 
All the original rights of the appellant were preserved on the 
second appeal. Code of Practice, articles 400, 575 to 594, 
618, 620, 803, 893, 899, 901, 905, 910 and 911. 1 Martin, 
M. S., 165. 4 Ibid. 352. 

2. No damages ought to have been given. The appellant 
succeeded in having six of the slaves seized, released ; and 
judgment, even on this ground, should have been given in 
his favor, with costs, and without damages as to any part of 
the demand. 2 Martin, N. S. 217, 628. 4 Ibid. 533. 4 
Louisiana Reports, 18, 67, 524. 6 Ibid. 306, 523 and 640. 
8 Ibid. 71 and 205. 


Stacy and Ives, contra. 


Bullard, J., delivered the opinion of the court. 

The plaintiff is appellant from a judgment, dissolving in 
part, an injunction sued out by him, and condemning him to 
pay interest and damages. 

The injunction was granted under the following circum- 
stances : Martha Hart having recovered a judgment against 
the present appellant, by which a plantation and certain 
slaves were ordered to be sold ; the latter took a suspensive 
appeal which was afterwards dismissed by the Supreme 
Court, on the ground, that it was not made returnable at the 


proper term of the court. See Louisiana Reports, 481. 
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A second appeal was afterwards allowed, which is yet pend- 


_ ing, but the judge refused to take a sufficient bond to autho- 


rize a stay of execution, which accordingly issued on the 
original judgment notwithstanding the second appeal. The 
injunction in question, was issued on the allegation of the 
above facts; and further, that six other slaves not mentioned 
in the judgment had been seized by the sheriff. 

On a motion to dissolve the injunction, the judge very 
properly considering that the facts stated in the petition must 
be taken as true, and that six slaves, not ordered to be sold, 
had been seized under the writ, perpetuated the injunction 
as to them, and dissolved it as relates to the others, and con- 
demned the plaintiff in the injunction to pay damages, under ~ 
the statute of 1831. 

The appellant has made two points before this court : Ist, 
That the original bond given in the appeal within ten days 
after the rendition of the judgment, remained in force until 
there should be a final or definitive judgment on the appeal, 
and that its dismissal on technical grounds only, operated as 
a non-suit, and not against bringing up the appeal on a 
second application, and that all the original rights of the 
appellant are secured by the second appeal ; and 2d. That 
no damages ought to have been given, inasmuch as the 
appellant succeeded in having the injunction perpetuated, as 
to a part of the slaves seized. 

I. Under the first point it has been urged, that the 
appellant presents a case of strong equity ; that he did all in 
his power to bring his appeal regularly before the appellate 
court ; that the point of practice settled in his case, was a 
new one; and that he has a legal right to an appeal, which 
ought not to be defeated by errors or inadvertencies of others 
without his fault. It is true the party has a right of appeal, 
which, by a construction lately given to the Code of Practice 
by this court, has not been lost by the dismissal of his first 
appeal, on the motion of his adversary. But it is equally 
true, that an appeal does not necessarily imply a suspension 
of the effects of the judgment first rendered. Such suspen- 


sion can only follow an appeal taken within ten days after 
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notice of judgment, and upon giving bond with surety 
according to law. 

The equity on the side of the judgment creditor is equally 
strong. He has a judgment in his favor which he has a 
legal right to enforce, unless a suspensive appeal be taken in 
the form, and upon the conditions required by law. We 
cannot yield our assent to the proposition, that the judgment 
of this court, dismissing the first appeal, is not final in that 
case, although the original judgment may be still open to 
revision upon its merits, on the appeal now pending, but it 
is certainly not the same appeal; nor would the appellant 
have been entitled to stay the execution, even if the judge 
had accepted a new bond for the amount offered, because the 
ten days had already expired. While we are disposed to 
give to the right of appeal all the latitude of which it is sus- 
ceptible under the constitution and laws, we think ourselves 
bound to require a compliance with the forms and conditions, 
which, by law, regulate that right. 

II. The act of 1831, under which the appellant was 
adjudged to pay. damages and interest, has always received 
from this court a rigorous construction. It authorizes the 
court to pronounce judgment in the same case against the 
principal and surety on the bond, in case the injunction is 
dissolved. But it makes no provision by graduating the 
penalty for a case like the present, in which the injunction 
was partially maintained. By proceeding in an illegal man- 
ner to execute the judgment, the defendant rendered the 
interference of the court proper and just. Where the plain- 
tiff in ordinary cases succeeds as to a part of his demand, he 
is entitled to costs; and we can see no good reason why, in 
a case of injunction, in the event of partial success, he should 
be visited with the same penalty as if he had been wholly in 
the wrong, nor can we suppose the legislature so intended. 


The judgment of the District Court, is therefore, reversed ; 
and ours is, that the injunction be maintained as to the six 
slaves not named in the judgment, and that it be dissolved 
as to the balance of the slaves seized, and that the defendant 
pay the costs of both courts. 
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SELBY US. MARIONNEAUX, ET AL. 


APPEAL FROM THE COURT OF THE FOURTH JUDICIAL DISTRICT, THE 
JUDGE OF THE SECOND PRESIDING, 


Where an injunction is wrongfully obtained, with a full knowledge of the 
judgment and claim of the adverse party, it will be dissolved with full 


damages allowed by law. 


This is an injunction suit to stay the sheriffs sale of 
certain property. The plaintiff in injunction was the attor- 
ney at law in defending a suit of A. G. Marionneaux vs, J. 
Roop, for the price of a house and lot. The plaintiff in that 
suit had judgment with a mortgage, and that the property 
in question be seized and sold. Before seizure by the sheriff, 
and before the day of sale, Roop executed an act of sale of 
the same premises to his lawyer, the present plainuffl. The 
latter then applied for and obtained an injunction enjoining 
Marionneaux and the sheriff from proceeding, alleging the 
property to belong to him in virtue of said sale, which he 
annexed to his petition. He further alleges, that the judg- 
ment in pursuance of which these proceedings are had, is 
erroneous and null on several grounds; but particularly as 
regards him because he is no party to it, and being in posses- 
sion of the property under an authentic act of sale, his title 
cannot be inquired into in this collateral way. He prays for 
an injunction to restrain and stop the sale. 

The defendants pleaded a general denial, and further 
averred that the said pretended sale set up by the plaintiff is 
fraudulent and simulated. ‘They pray that the injunction 
be dissolved with full damages. Upon these pleadings and 
issues the case was tried by the court. 

The district judge in trying the case rejected all proof of 
simulation, and decided, that the title of the plaintiff, being 


by authentic act, could not be inquired into in this collateral 
way ; but that it must be considered good until set aside by 
a regular suit. 5 Martin, N. S., 361 and 364. 
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Judgment was rendered in favor of the plaintiff, from Easrexw Disr. 


which the defendants appeaied. 


Jan. 1838. 
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Edwards, for the defendants and appellants, contended, nanioxxeavx 


that they had a right to show, by parole evidence, that the 
sale set up by plaintiff, is simulated ; that there were other 
simulated sales of the same property by Roop before the one 
to the plaintiff’ We do not attack his title collaterally to 
annul it; but only to show that it never had any existence, 
and was made with a view to prevent Marionneaux from 
enforcing his judgment and mortgage on the property in 
question. See 9 Louisiana Reports, 379, 381. 


Carleton, J., delivered the opinion of the Court. 

On the 17th May, 1832, A. G. Marionneaux sold to 
Thomas Myers and John Roop, a lot of ground in the village 
of Plaquemine, for the price of eight hundred dollars, secured 
by mortgage on the premises, and payable in March follow- 
ing. In September, Myers sold his half to Roop, who hav- 
ing failed to pay the original price, Marionneaux brought 
suit therefor, on the 21st February, 1834. Roop answered 
the petition by Selby, his counsel, on the 25th April next 
following, and in April, 1835, judgment having been ren- 
dered in favor of Marionneaux, the lot in question was 
seized on the 9th May, and advertised for sale on the 12th 
June. The suit in which the judgment was rendered, is 
known on the docket of the district, by No. 1385, the 
record of which comes up with the papers in this cause. 

On the 18th May, 1835, Lewis Selby, the plaintiff in the 
case now under consideration, exhibited to the court a bill of 
sale, dated the 6th May, 1834, for the same lot of ground 
from Roop to himself, annexing it to his petition, in which 
he avers among other things, that it was his property at the 
time of the seizure, and that the judgment under which it 
took place was null as regards himself. He prays that the 
sale may be enjoined, and the defendants be decreed to pay 
one hundred dollars damages for their illegal proceedings. 
The sale was accordingly enjoined. 


ET AL, 
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The defendants plead by joint answer, denying generally, 
and averred that in the above suit, 1385, Selby had appeared 
for Roop, and filed his answer as his counsel, and was there- 
fore fully aware of Marionneaux’s claim at the time he pur- 
chased the lot on the 6th May, 1834; that the sale was 
made in fraud and without consideration, and concludes with 
a prayer that the injunction be dissolved, that the plaintiff 
pay special damages of one hundred dollars, and twenty per 
cent. upon the amount of the judgment. 

The court decreed in favor of the plaintiff, and the 
defendants appealed. 

In the sale from Roop to the plaintiff, it is stated “ that 
the said lot and improvements are subject to no mortgage 
recorded in said records, other than those recited in the afore- 
said act of sale from John Roop to Richard Villiers, of 25th 
September last.” 

This act of sale, as also the re-sale from Villiers to Roop, 
came up with the records of the suit No. 1385. In the sale 
from Roop to Villiers, of the 28th September, the lot is stated 
to be encumbered with several mortgages, one of which is 
as follows: “ One special mortgage in favor of Gilbert 
Marionneaux, by Myers and Roop, against which the present 
vendor warrants the purchaser.” 

So that it appears, the plaintiff, Selby, both as the vendee 
of Roop and as his counsel, was fully advised of the original 
vendor’s claim. 

But the plaintiff insists, that as third possessor, the validity 
of his title cannot be investigated except by the action of 
rescission and nullity. But in the cases cited to support this 
point, none of the vendees were in the same situation with 
himself. He was the counsel who defended the debtor 
against the mortgage claim of the vendor, and while the 
proceedings were pending, shortly after he had filed the 
answer, and before the rendition of judgment, touk from the 
defendant the conveyance in which he recognized the origi- 


nal vendor’s mortgage. It is asking too much of courts of 
justice to lend their aid in support of the artifices by which 
both the counsel and his client are endeavoring to deprive a 
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creditor of his just rights. Laws were intended to protect 
the honest and unsuspecting against the bad faith and wiles 
of the dishonest, and it is of the highest attributes of courts 
to enforce the claims of justice upon those who refuse to 
obey its dictates. 

We think the judgment of the District Court ought to be 
reversed, and that the defendant is entitled to recover the 
full damages afforded by law on the dissolution of injunctions. 
Session Acts of 1831, page 102. 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the District Court be avoided and reversed ; 
and proceeding to render such judgment, as, in our opinion, 
ought to have been given below, it is further ordered and 
decreed, that the injunction be dissolved, and that the 
defendant recover from the plaintiff in injunction and 
security on the bond, in solido, twenty per centum damages 
on the amount of the judgment, and ten per centum interest, 
and that the plaintiff pay costs in both courts. 








OAKEY ET AL. US. BEAUVAIS. 


APPEAL FROM THE COURT OF THE FOURTH JUDICIAL DISTRICT FOR THE 
PARISH OF POINT COUPEE, THE JUDGE OF THE SECOND PRESIDING. 
Demand of payment must be made personally, or at the domicil of the 
drawer of a note, in order to bind the endorser, when no particular place 

is designated for payment. 

It will not suffice, on the notary’s being told, that the drawer had removed 
or lived in another parish, to refrain from any further demand, and 
merely to notify the endorser of the non-payment of the note. In such 
a case the endorser is released. 

This is an action against the endorser of two promissory 
notes. On the 30th January, 1835, F. A. Blanc, of New- 
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. Orleans, executed his two notes for seven hundred dollars 
each, payable to A. Beauvais, or order, six months after date, 


OAKEY ET AL. 
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x, and by him endorsed to 8S. W. Oakey & Co., the present 


plaintiffs. The notes were discounted in the bank of Loui- 
siana, and at maturity protested for non-payment. The 
holders now pray for judgment against the endorser, who is 
sued at his domicil in the parish of Point Coupee. The 
defendant pleaded a general denial, and denied expressly 
that demand of payment was ever made of the drawer, and 
that he is not liable as endorser. He prays that the plain- 
tiff’ demand be rejected. 

Upon these pleadings and issues the cause was tried. 

The evidence showed that the drawer of the note resided 
in New-Orleans, but was absent at the time the notes 
became due, and returned about two months afterwards, 
The notary states in his protest, “that he made diligent 
inquiry for the drawer of said note, in order to demand 
payment, and was informed that he resides in Point 
Coupee, and was not present in the city, whereupon he 
protested, etc.” 

The district judge gave judgment for the defendant, and 


the plaintiffs appealed. 


Slidell, for the plaintiffs, contended, that the judgment of 
the District Court was contrary to law and the evidence of the 
case. From the evidence and the information given to the 
notary, the drawer had removed from this parish, and there 
was an impossibility of making a demand on him. 


Mitchell, for the defendant, insisted, that the endorser was 
not liable in this case. The note had never been presented 
to the drawer for payment ; and no demand of payment 
having been made of the drawer, the endorser is dischargéd. 
Session Acts of 1827, page 76, section 2,3. Chitty on Bills, 
(ed. 1817) 260, 261, 267, 268. 2 Phillips on Evidence, page 
17, 18. 2 Starkie 259, and notes. 12 Martin 177. 3 Martin, 
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Carleton, J., delivered the opinion of the court. 

This action is brought on two promissory notes against the 
endorser, who sets up for defence, that no demand was made 
upon the drawer at the maturity of the notes. The court 
sustained the plea, and gave judgment for defendant. The 
plaintiffs appealed. The cause was submitted to this court 
without argument. 

The notes were executed and dated at New-Orleans, 
discounted in the bank of Louisiana, and taken up by the 
plaintiffs. The notary who protested them, being told that 
the maker lived at Point Coupée, made no further effort in 
search of him, but gave notice of non-payment by post, to 
the defendant. 

The testimony fully shows, that Blanc, the maker, had his 
fixed domicil in New-Orleans, but left the city in March or 
April, 1835, passed several months at Point Coupée, and 
returned home in October of the same year. 

There can be no doubt that the demand of payment ought 
to have been made personally of the maker, or at his domicil 
in New-Orleans ; none such having been made, no liability 
can attach to the endorser. 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the District Court be affirmed, with costs. 








PERRON US. MAILLAN. 


APPEAL FROM THE COURT OF THE FOUTH JUDICIAL DISTRICT, FOR THE 
PARISH OF IBERVILLE, THE JUDGE THEREOF PRESIDING. 


A sheriff's deed of sale, not recorded in the parish where the land is 
situated, will not have effect against a subsequent purchaser, in good 
faith, from the original proprietor, and who is in possession of the 
premises. 
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Demand of 
payment must 
be made person- 
ally, or at the 
domicil of the 
drawer of a note, 
in order to bind 
the endorser, 
when no parti- 
cular place is 
designated for 
payment. 


It will not 
suffice on the 
notary’s being 
told that the 
drawer had re- 
moved or lived 
in another par- 
ish, to refrain 
from any further 
demand, and 
merely to notify 
the endorser of 
the non-payment 
of the note. In 
such a case the 
endorser is re- 
leased. 
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The first purchaser, by permitting the former owner to remain in posses- 
sion, and giving no public notice of his claim, thereby gives him power 


to alienate as the true owner. 


This is a petitory action to recover a tract of land in the 
parish of West Baton Rouge, in the possession and claimed 
by the defendant as owner. See 10 Louisiana Reports, 520, 

The plaintiff claims to have a better title, under a sheriff's 
deed of sale to one Maximillian Le Blanc, for four hundred 
and sixty dollars, dated the 2d January, 1828, and recorded 
in the office of the clerk of the parish of West Baton Rouge, 
the 31st of the same month. Baptiste Guidry, the debtor 
against whom the execution issued, was suffered to remain 
in possession. The plaintiff showed a regular chain of title 
from Le Blanc. 

The defendant holds under a notarial act of sale, passed 
before the parish judge of West Baton Rouge, from Baptiste 
Guidry to him, dated the 22d November, 1830, and duly 
recorded in the parish judge’s office. 

The district judge was of opinion the defendant’s title was 
superior and better than the plaintiff’s. Judgment was 
given for the defendant, and the plaintiff appealed. 


Labauve, for the plaintiff and appellant. 


Bullard, J., delivered the opinion of the court. 

This case was before us at last February term, and was 
then remanded for a new trial, with directions to the judge 
to receive in evidence a sheriff’s deed, which forms the basis 
of the plaintiff’s alleged title to the premises in controversy. 
The facts of the case are sufficiently set forth in the opinion 
of the court, and the report of the case in 10 Louisiana 
Reports, 520. On the second trial, a judgment having 
been rendered for the defendant, the plaintiff has again 
appealed. 

The defendant is in possession under a purchase from the 
original proprietor, who sold long after the date of the 
sheriff’s deed. It appears that the sherilf’s deed never was 
recorded in the parish where the land is situated ; nor is it 
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shown that the defendant had any knowlege of the previous 
sale by the sheriff. We are of opinion that the court did 
not err in refusing to give effect to the first sale, against 
a subsequent purchaser, in good faith, in possession of the 
premises, and in considering the title of the defendant as 
better than that of the plaintiff. 

The first purchaser, by permitting the former owner to 
remain in possession, and by giving no public notice of his 
claim, put it in his power to represent himself as the true 
owner. 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the District Court be affirmed, with costs. 





NORWOOD US. WADDELL ET AL. 


APPEAL FROM THE COURT OF THE THIRD JUDICIAL DISTRICT FOR THE 
PARISH OF EAST FELICIANA, THE JUDGE OF THE EIGHTH PRESIDING. 


Usury necessarily involves a loan, or forbearance of payinent; money given 
for the loan of money. An obligation to be tainted with usury, must in 
its inception be based upon a loan of money above the legal rate of 
interest. 

The sale or giving in payment of a note, at a greater discount than the 
interest allowed by law, is not usurious or illegal, as between the holder 


and endorsers, when it is transferred by delivery without endorsement. 


This is an action by the holder against the maker and 
endorser of the following promissory note : 


* Cuinton, Aprit 29th, 1836. 
$1500. On the first day of January next, I promise to 
pay to John Waddell, or order, the sum of one thousand five 
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hundred dollars, negotiable and payable at the office of 
discount and deposit, of the Union Bank of Louisiana, at 
Clinton, for value received, waiving the usual bank notice. 
“ CHARLES WATSON.” 
Endorsed, “ John Waddell, W. F. Flynn, George C, 
Comstock, Parmele & Cooly.” 


When this note became due, it was duly protested for 
non-payment. 

The endorsers severally denied their liability, and Waddell 
averred that the note was signed by Watson, and endorsed 
to enable him (Watson) to pay for certain property purchased 
from one D. Casals, and was endorsed without any of the 
endorsers being the owners or holders thereof, but on joint 
account as the sureties of the drawer; that the note was 
transferred to the plaintiff by said Casals at a great discount, 
and above ten per cent. per annum; and that he is not 
entitled to recover a greater amount than he gave, to wit: 
one thousand dollars. He further avers, that he can only 
be made liable for his virile portion as joint surety. He 
also propounds interrogatories to the plaintiff, and alleges 
usury, etc. 

In answer to interrogatories, the plaintiff says he gave 
more than one thousand dollars for the note ; he believes it 
was about one thousand three hundred dollars ; and that he 
understood the endorsers endorsed the note as sureties for 
Watson, to enable him to pay Casals for certain property ; 
but that he did not understand they were co-sureties ; he 
considered each one liable to him for the whole. 

On these issues and evidence, judgment was rendered in 
favor of the plaintiff for the whole amount of the note, and 
the defendants appealed. 


* 


T. L. Andrews, for the plaintiff. 

1. There was no loan of money; the note sued on was 
made for merchandise, sold by Domingo Casals to Watson. 

2. Casals sold the note to plaintifl, who became the 
purchaser, and who looked not to Casals, but to the 
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maker and endorsers of the note for payment. Chilly Easrenw Disr, 
on Bills, page 76. 3 Louisiana Reports, 393. 7 Peters?’ Februay. 1858. 


Reports, 102. 


NORWOOD 
v8 


3. The Spanish laws upon which the former dncinieun: 00 cuuee un te 


this court were made, are repealed. Millaudon vs. Arnaud, 
4 Louisiana Reports, 542. 


Muse, for defendant. 


1. The plaintiff purchased the note on which the suit is 
based, at a usurious discount. See his answers to the inter- 
rogatories propounded to him by the defendants. 

2. He can only recover of the defendants the amount 
which he gave for the note, without interest, and his demand 
must be reduced to that amount. Hermann vs. Sprigg. 
3 Martin, N. S., 190. 


Carleton, J., delivered the opinion of the court. 

The defendants being sued as the endorsers of a promissory 
note for one thousand five hundred dollars, set up for defence, 
that it was obtained for an usurious consideration. 

The facts of the case are disclosed in the answers of one of 
the defendants, to interrogatories propounded by the plaintiff. 
It appears that the note was drawn by Charles Watson, who, 
after endorsement, gave it in payment for certain property, to 
one Casals, who assigned it, without his own endorsement, 
to the plaintiff, for one thousand three hundred dollars. 

The court rendered judgment against the defendants in 
solido, for the entire amount of the note, and they appealed. 

There was a bill of exceptions taken at the trial, which we 
do not think ourselves called upon to notice, as it has not 
been insisted upon by counsel. 

Usury necessarily involves a loan, or forbearance of pay- 
ment; money given for the use of money. Such is the 
history of its origin, and so it is regarded by the legislatures 
and courts of most countries. An obligation, to be tainted 
by usury, must, in ils inception, be based upon a loan of 
money above the legal rate of interest. 


Usury neces- 
sarily involves a 
loan, or forbear 
ance of pay- 
ment; money 
given for the 
loan of money. 
An obligation to 
be tainted with 
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its inception be 
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Eastern Dist. The note in question was executed to enable the drawer 
February, 1838. to purchase certain articles of property, and was by him 
rraversortat. given in payment. The seller of the property transferred 

™ the note by delivery to the plaintiff, for two hundred dollars 


kROowW. 


count than the less than the amount borne on its face; it was sold as a 
ot commodity in market, for a price which the seller and the 
rive lata buyer mutually agreed upon. The contract does not appear 
the holder and to us to possess any of the attributes of usury, and we think 
gegen the judgment of the court below, correct. 

red by delivery 

— It is, therefore, ordered, adjudged and decreed, that the 


judgment of the District Court be affirmed, with costs. 








TRAVERSO ET AL. US. ROW. 


APPEAL FROM THE COURT OF FROBATES FOR THE PARISH OF WEST 
FELICIANA. 


In making partitions, the probate judge, acting in his capacity of notary, is 


the ministerial officer of the court. 


The certificate of the notary, that the defendant refuses to produce certain 
slaves, ordered to be partitioned by a judgment of the Court of Probates, 
places him in the situation of a defendant in the ordinary courts, who 
refuses to comply with its judgment, ordering him (o do, or refrain from 
doing, something specified. On this evidence a writ of distringas will 
issue, to compel a compliance. 

A party may protest against a partition before the notary, and require him 
to refer the matter to the judge, provided, the objection is grounded on 
something that may properly be referred, such as an objection to the 
mode of proceeding, but not that the judgment of partition was erroneous 
or improper. 

An absolute, and not a qualified writ of distringas, will issue, when it is 
shown that the defendant refuses to comply with the judgment of the 
court. 
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The plaintiffs in this case obtained a judgment of partition 
of the estates of Margaret Coleman and John Row, Senr., 
from which an appeal was taken and dismissed for irregu- 
larity in the proceedings. See 10, Louisiana Reports, 500. 

On the return of the case to the Court of Probates, the 
judgment being affirmed, in effect, by the dismissal, the 
judge of probates, in his capacity of notary, was proceeding 
to the partition under said judgment, when he was stopped 
by the defendant, Jacob A. Row, who protested against the 
proceedings, and refused to deliver up certain slaves ordered 
to be partaken among the parties. 

The protest of the defendant was made against the 
judgment ordering the partition, setting out various nullities 
and errors therein. This judgment had, however, been 
affirmed, ia effect, by the dismissal of the appeal from it in 
the Supreme Court. The protest and refusal of the defendant 
was returned by the parish judge, acting as notary, and 
referred to the Court of Probates. 

The counsel for the plaintiffs inoved the court for a writ 
of distringas, to compel a compliance with the decree of the 
Court of Probates. 

This was opposed by the defendant on various grounds, 
and again setting up the nullities and defects in the original 
judgment. 

The judge of Probates granted the distringas, ordering the 
sheriff to proceed, with the notary, to the house of the 
defendant, to make an inventory of the slaves mentioned in 
the decree, and in case of refusal on the part of the defendant, 
to distrain all the property, movable and immovable, until he 
shall comply with the decree of the court. The defendant 
appealed. 


Paterson, for the plaintiff, demanded from the court an 
absolute writ of distringas in this case. He contended that 
the defendant showed no cause or ground on which to sustain 
his protest and opposition. His objections go to the correct- 
ness of the decree of the Probate Court, which became final 
by the dismissal of the appeal. 
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2. A writ of distringas is the proper remedy in a case like 
this. The matters referred to the Probate Court by the 
notary, and contained in the protest of the defendant, have 
been already decided in the decree now sought to be executed. 
A writ of distringas can be granted, on motion in open court. 
Code of Practice, 130, 636, 1028, 1037, 1058. 


Boyle and Johnson, for the defendant, contended that there 
was no judgment in this case which authorized the issuing 
a distringas. There has been no demand by the sheriff and 
refusal by the party to do or refrain from doing something 
especially ordered. Code of Praciice, arlicle 636. 

2. The article 1012 of the Code of Practice, relied on, 
applies to tutors and curators of minors who refuse to render 
an account of their administration. This provision cannot 
aid the plaintiffs in obtaining a distringas. 

3. The defendant had a right to raise an issue in this case, 
and it was the duty of the notary to suspend proceedings 
and refer the contested matters to the judge for decision. 
Louisiana Code, 1290. Code of Practice, 1027-8. 

4. The defendant had a right to his objections, whether 
they were well founded in law or not. They were referred 
to the judge and his decision, or interlocutory judgment 
works an irreparable injury, which entitles the defendant to 
a hearing on the merits in an appeal. The appeal was 
properly allowed. Code of Practice, 566. 

5. The judgment in this case was only one of partition 
generally, and not requiring the defendant to do any specific 
act. Something specific must be ordered and refused before 
a distringas can issue. 3 Blackstone’s Commentaries, 413. 


Martin, J., delivered the opinion of the court. 


In pursuance of a judgment of the Court of Probates, 
affirmed in this court by admissal of the appeal, (10 Louisiana 
Reports, 500,) the judge of the parish of West Feliciana, in 
his capacity of notary public, proceeded to a partition of the 
estates of Margaret Coleman and John Row, sen., deceased. 
Jacob A. Row, one of the defendants, protested against the 
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partition, and objected to any further proceedings in the 
premises on the following grounds: Ist, That some of the 
claimants are minors, and no family meeting has been con- 
vened for deliberating on the mode of making a partition, and 
that he knew of no estates such as those to be partitioned. 
Whereupon (the said Jacob A. Row, refusing to produce the 
property to be partitioned) he suspended the proceedings, 
and closed his procés verbal of partition. 

Afterwards, the plaintiff’s counsel, in the Court of Pro- 
bates, on filing the procés verbal of partition, and the protest 
of Jacob A. Row, moved for a writ of distringas against him. 
The court, after hearing the parties, ordered a writ of 
distringas to issue as prayed for, and that the sheriff accom- 
pany the notary to the house of the defendant, where he is 
to take the inventory, and proceed to the partition; and if 
said defendant shall refuse or neglect to comply with the 
decree of this court for the partition, the sheriff shall distrain 
all his property until he comply with the decree of the court. 
The defendant appealed. 

The plaintiff and appellee has prayed, that the judgment 
of the court be so amended, as that an absolute writ of 
distringas be immediately issued. 

The procés verbal of the notary, states the refusal of the 
defendant and appellant, to produce certain slaves which 
were to be partitioned. This, in our opinion, authorized the 
issuing of the writ of distringas. 

The Code of Practice provides, that “when the judgment 
orders, not the delivering, but the doing or refraining from 
something specified in it, if the party condemned, on demand 
made by the sheriff that he shall comply with it, refuse or 
neglect to do so, and this refusal or neglect appear by a 
certificate of the sheriff, the party in whose favor the 
judgment was rendered, may obtain, on motion, an order 
to distrain all the property, movable or immovable, of the 
party who is in default, until he shall have fully satisfied the 
judgment.” Code of Practice, article 636. 

The power to issue this writ, is given to the Court of 
Probates, in article 1058. 
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Our learned brother correctly observes, that in partitions, 
the notary is the ministerial offiger of the court. His certifi- 
cate of the refusal of the defendant to produce the slaves, 
which, according to a judgment obtained by the plaintiff 
against him, were to be partitioned between them, id est, to 
comply with that part of the judgment, which it was his 
duty to perform, by producing the slaves for appraisement, 
placed him in the situation of a defendant in the ordinary 
courts, who refused to comply with a judgment, ordering 
him to do, or refrain from doing, something specified in it; 
and his compliance was, therefore, to be enforced by a writ 
of distringas. 

The procés verbal informs us, that the defendant required 
the notary to insert therein, that he protested against the 
partition, and objected to any further proceedings in the 
premises, to record the grounds of his opposition, and refer 
them to the judge of probates. The notary, accordingly, 
desisted from further proceedings. 

It is true, that the officer would have been bound to do so, 
if the objection had been grounded on something that might 
have been properly referred to the judge, id est, something 
relating to the mode of proceeding in the partition. But the 
grounds of the defendant’s opposition was a matter which 
could not properly be referred to the judge, as it tended to 
show, that the judgment of partition ought not to have been 
rendered. This judgment had been brought up to this court 
to be reviewed, and the appeal had been disinissed. The 
Court of Probates had no power to re-open it, and its 
authority thereon was confined to its execution. 

The protest and opposition of the defendant could not 
have authorized the notary in suspending his proceeding in 
the partition, if the slaves had been produced, and the Court 
of Probates correctly disregarded them. - 


It is, therefore, ordered, adjudged and decreed, that the 
order of the Court of Probates for a qualified writ of distringas 
be set aside, and it is ordered that an absolute one do issue ; 
that the defendant and appellant pay the costs of the appeal. 
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FRANK, f. m. ¢., VS. POWELL. 


APPEAL FROM THE COURT OF THE THIRD JUDICIAL DISTRICT, FOR THE 
PARISH OF WEST FELICIANA, THE JUDGE THEREOF PRESIDING. 


A slave, brought into the state of Ohio, whose constitution and laws forbid 
slavery and involuntary servitude, and placed on service by his owner, 
to an innkeeper, becomes free and emancipated by the operation of law. 

Every man is presumed to have consented to the necessary and legal 
consequences resulting from his removal to another state, under the 
operation of its laws. 

It is from the intention of the owner to remove and reside with his slave in 


a free state, that the emancipation results, immediately on such removal. 


This is a suit for freedom: the petitioner claims to be a 
free man of color; alleges he was born at Pittsburgh, from 
whence he removed to Cincinnati; that after his removal 
there, and since he attained the age of twenty-one years, 
(being twenty-nine at the institution of this suit,) he was 
seized and delivered to one Harris, and carried into the state 
of Kentucky ; and after much cruel treatment he was passed 
into the hands of one Thomas Powell, who brought lim to 
this state, and now resides in the parish of West Feliciana ; 
that Powell hoids him in slavery, and offers to sell him for 
the sum of one thousand five hundred dollars. He alleges 
that he is free, and claims his liberty, and prays to have his 
liberty decreed to him, and that the defendant be condemned 
to pay one thousand dollars for the illegal detention of him 
in slavery. 

The defendant pleaded a general denial, and averred that 
the plaintiff was born a slave, and is yet one, and is his 
property. He prays that the demand be rejected and this 
suit dismissed. 

The case was tried upon these pleadings and issue. 

The district judge summed up the whole testimony, and 
concluded, that even if the plaintiff was a slave when he 
was taken to Cincinnati, in the state of Ohio, to reside, he 
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February, 1838. and approbation of his then owner. According to a decision 
Frank, f. m,c. Of the Supreme Court, “the constitution of the state of Ohio 


POWELL, 


emancipates, ipso facto, such slaves whose owners remove 
them into that state with the intention of residing there.” 

Judgment was rendered in favor of the plaintiff, and the 
defendant appealed. 


Bullard, for the plaintiff, contended, that the plaintiff was 
free from his birth, being born in Pennsylvania, where slavery 
is prohibited; but after he was taken to Ohio, he became, 
ipso facto free, when it is shown he was removed there by 
and with the consent of the person claiming to be his owner, 
5 Martin, 666. 2 Martin, N. S., 401. 8 Ibid, 699. 7 
Louisiana Reports, 170. 9 Ibid, 210, 473. 


Boyle and Johnson, for the defendant. The plaintiff was 
born of a slave mother, at Pittsburgh, while her owner was 
detained there by sickness. This does not entitle him to 
freedom, although born in a free state, for there was no 
intention to reside, and the stay and circumstances of his 
birth there, being merely accidental. 

2. The evidence is not conclusive, that the plaintiff resided 
in Cincinnati with the consent of his owner. The latter 
was travelling through from Maryland to Kentucky with his 
slaves when the plaintiff was born, and there is no proof that 
he actually resided in Ohio, or was permitted to live there by 
his owner. The case in 8 Martin, N. S., 699, is not like 
this, because the evidence was different. The defendant 
should, therefore, be confirmed in his right to hold the 
plaintiff as his slave. 


Martin, J., delivered the opinion of the court. , 


The defendant is appellant from a judgment which recog- 
nizes the freedom of the plaintiff, claimed by the former as 
his slave. 

The plaintiff was born in Pittsburgh, in the state of 
Pennsylvania, of a slave accompanying her owner on a 
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journey through that state, during a stay he made in that Eastenw Disr. 


town while he was detained by sickness, and the inclemency 


of the weather. He was afterwards, while a lad, brought 
by a person who had purchased him on the death of the 
owner, from his mother, to Cincinnati, where he was hired 
to an inn-keeper, on an understanding, that as soon as his 
wages would produce one hundred and fifty dollars to the 
person who hired him, he should be free. He remained but 
a few weeks with the inn-keeper, and eloped; he was after- 
wards taken, brought over to Kentucky, where he was 
purchased by the defendant. 

On these facts the District Court was of opinion, that the 
plaintiff was born free; and that if he was not, he had 
acquired his freedom, on his being brought and hired in the 
state of Ohio, the constitution of which, provides, that there 
shall. be neither slavery nor involuntary servitude in that 
state. In the case of Merry vs. Chexnaider, 8 Martin, 
M. S., 699, we held, that a negro, born in the north-western 
territory of the United States after the ordinance of 1787, 
was necessarily free. We have not inquired whether the 
circumstance of the plaintiff’s being born in Pennsylvania, 
where his mother was at the time of his birth, transiently in 
that state, forms an exception to the general rule on which 
that case was decided, because the decision of the present 
does not require it. The plaintiff having been brought or 
left in Cincinnati, in the state of Ohio, by the person who 
claimed to be his owner, for the purpose of serving an 
inn-keeper, until the sum of one hundred and fifty dollars 
was received for his hire, comes within the rule recognized 
in the case of Lumsford vs. Coquillion, 2 Martin, N. S., 401. 
We there held, that the plaintiff, having been brought into 
the state of Ohio by her then owner, the latter had submitted 
himself and the property he brought with him, to the 
operation of the constitution and laws of that state. 

Every man is presumed to have consented to all the 
necessary legal consequences of his actions. The emanci- 
pation of a slave brought into the state of Ohio, is the 
necessary legal consequences of his removal thither ; and his 


b] 


February, 1838. 


FRANK, f. m. ¢. 
v8. 
POWELL. 


A slave brought 
into the state of 
Ohio, whose con- 
stitution and 
laws forbid sla- 
very and invo- 
luntary _ servi- 
tude, and placed 
on service by 
his owner to an 
inn-keeper, be- 
comes free and 
emancipated by 
the operation of 


Every man is 
presumed to 
have consented 
to the necessary 
and legal conse- 
quences, result- 
ing from his re- 
moval to another 
state, under the 
operation of its 
laws. 











502 


Eastern Dist. 
February, 1838. 


FRANK, f. m. c. 
v8. 
POWELL. 
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intention of the 
owner, to re- 
move and re- 
side with his 
slave in a free 
state, that the 
emancipation re- 
sults, immedi- 
ately on such re- 
moval. 
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former owner, by whose agency his removal is effected, must 
have presumed to have consented to that emancipation. 

The plaintiff was, with the consent of his former owner, 
to have remained in Cincinnati for an indefinite period; and 
his elopement, shortly after, does not weaken the proof which 
results from the conduct of the master, that his intention 
was, that the plaintiff should continue to reside in the state 
of Ohio during the period for which he was hired. It is, 
from this intention, that the emancipation results. The 
record contains another presumption of the consent of the 
master to the residence of the plaintiff in Ohio. It appears 
that the latter resided a considerable time in the family of 
Williamson, the son-in-law of the former, in Cincinnati. 

Our attention has been drawn to the case of the United 
States vs. the ship Garonne, (11 Peters,) in which the 
Supreme Court of the United States held, that the ship was 
not forfeited, in consequence of a slave who had followed her 
mistress on a voyage from New-Orleans to France, having 
been brought back in her with the intention of retaining the 
slave in her service. From this decision the inference has 
been drawn, that the court considered that the slave had not 
acquired her freedom on her being landed in France. It has 
appeared to us, from a close examination of the opinion of 
the court, that the court decided only, that the return of a 
slave from a voyage from New-Orleans to France, could not 
be considered as the importation of a negro from a foreign 
country, in violation of the acts of Congress. The object of 
these acts was to put an end to the slave trade from foreign 
countries, and to prevent the increase of the slave population 
of the United States. A lady, visiting France, attended by 
one of her slaves, and returning with her, could not be con- 
sidered as having been engaged in the slave trade, or as 
having added to the slave population of the United States. 
The decision cannot be bottomed on the ground of a person 
who is free in the country from which the ship last sailed ; 
for if the ship had brought from Martinico a negro, to be 
held as a slave in the United States, the act of congress 
would have been equally violated if the negro had been 
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purchased from his owner in that island, as if a free negro Easrerw Dist. 

had been kidnapped. February, 1838. 
M‘DONALD 

It is, therefore, ordered, adjudged and decreed, that the  gyrerr, 


judgment of the District Court be affirmed, with costs. 








M‘DONALD vs. CATLETT. 


APPEAL FROM THE COURT OF THE THIRD JUDICIAL DISTRICT FOR THE 
PARISH OF EAST FELICIANA, THE JUDGE OF THE EIGHTH FRESIDING. 


The plaintiff claims a tract of land, which he says the defendant purchased 
as his agent, but took the conveyance to himself: held, in an action to 
re-convey, that the reccipt of the plaintiff to the defendant for part 
payment of the price at which the latter purchased, is evidence of an 


intention to ratify the sale. 


This is an action to compel the defendant to re-convey a 
tract of land, which the plaintiff alleges the former purchased 
for him at a sheriff’s sale, by his directions and as his agent ; 
and that he took the title in his own name, which he refuses 
to transfer. He prays that the defendant be required to 
re-convey and transfer the said land to him, and pay 
damages and costs. 

The defendant admitted his agency to purchase the land 
in question, for the plaintiff, but that he was limited in the 
price ; that not being able to buy within the limit, he bought 
on his own account, and that the plaintiff has since ratified 
the sale, and received part of the price. 

On these pleadings and issues, the case was tried before 
the court and a jury. 

The evidence showed that the present plaintiff was the 
party plaintiff in the order of seizure and sale under which 
the sheriff sold this land, and not being able to attend himself, 
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Eastern Dist. gave directions to the defendant, who was his son-in-law, to 
bruary, 1858. bid in the tract of land under seizure, for him. The defendant 


did so, at a fair price, and took the title to himself. The 
sale took place in June, 1835, and on the 14th of January 
following, the plaintiff gave a receipt to the defendant for 
five hundred and fifty-eight dollars, in part payment of the 
price of the land. 

On the whole of the evidence, after an elaborate charge 
from the judge on the law of the case, the jury returned a 
verdict for the defendant. The plaintiff moved for a new 
trial, on the ground that improper evidence was permitted to 
go to the jury, and that the verdict was contrary to law and 
evidence. The new trial was refused; and from judgment 
confirming the verdict, the plaintiff appealed. 


T. L. Andrews, for the plaintiff, urged, that although the 
defendant purchased, in his own name, the land belonged to 
his principal, who can compel him to transfer it. Livermore 
on Agency, vol. 1, pages 238, 442. 7 Martin, 243. 4 Louisiana 
Reports, 64. Paley on Agency. 

2. An agent, to buy, cannot be the seller; and one, to sell, 
cannot buy. An agent, appointed to purchase in property 
at auction, and who accepts the trust, cannot buy the pro- 
perty for himself. 4.Vartin, N. S., 267. Livermore on 
Agency, vol. 1, page 416 to 430. See Paley, also. 

3. Even if the principal refuses to ratify the sale and take 
the property, it does not belong to the agent. 6 Martin, 
N.S. 674. 7 Louisiana Reports, 87. 

4. The receipt of the plaintiff, produced in evidence, 
cannot be received as evidence of a sale. This can only be 
where it is clearly the intention of the parties to make a sale, 
and where it appears from the whole transaction. 

5. This receipt is not good to show a ratification ef the 
sale, unless it appears the plaintiff was made acquainted 
with all the circumstances attending the transaction. The 
testimony shows the defendant abused his trust as agent, as 
he admits his agency, and has failed to show a limitation, 
to allow him to buy on his own account. 
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Lawson, for the defendant, contended, that the appellee Easrxrn Dist. 
purchased the property in contest, in his own name, and ebruary, 1838. 


the sale to him is good. The receipt of the plaintiff, 
acknowledging part payment of the price, is full evidence of 
a ratification of the sale on his part, and that he acquiesced 
in the conduct of his agent. 6 Martin, 11. 

2. The receipt of a vendor, acknowledging payment by 
his vendee, of the price of a lot of land, is good evidence of a 
sale. 3 Martin, N. S., 337. 

3. A private writing between the parties, as a receipt for a 
sum of money for the price of a slave, and a promise to 
warrant the title, is a sufficient bill of sale. 1 Louisiana 
Reports, 314. 


Martin, J., delivered the opinion of the court. 


The plaintiff demands from the defendant the transfer of 
a tract of land, which, it is alleged, the latter purchased by 
the direction, and as the agent of the former, but took the 
conveyance in his own name. 

The demand is resisted on an averment, that the defendant 
was limited to a smaller sum in the purchase of the land 
than two-thirds of the price at which it was appraised ; that 
the defendant, being unable to purchase at the limited price, 
for the plaintiff, made the purchase for himself, and took the 
conveyance accordingly ; and that afterwards, the plaintiff, 
well knowing this, ratified the sale, and received a part of 
the price from the defendant. There was a verdict and 
judgment for the defendant, and the plaintiff appealed, after 
an unsuccessful attempt to obtain a new trial. 

A bill of exceptions was taken to the charge, in which it 
was alleged, that the judge misdirected the jury. The 
charge is a long and detailed one; our attention has not 
been drawn to any particular part of it, and it does not 
appear to us that the jury were misdirected. 

The defendant failed to prove that he had been restricted 
by the plaintiff, as to the price at which the land was to be 
purchased; and his success depends on the proof of the 
ratification. 

64 
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Easteny Dist. This proof is presented to us in the plaintiff’s receipt, which 
February, 1858. ig in the following words: 


M‘DONALD 


oie “Rec'd. of John Catlett, five hundred and fifty-eight 
dollars, in part payment of a tract of land purchased by 
him at the suit of James M‘Donald vs. Charles Black. 


January 14, 1836. 
JAMES M‘DONALD.” 


The plaintiff Had the receipt been for the whole price, it would be clear 


lai tract of ; : ; 
land, which he that it would amount to a ratification of the purchase ; for 


says the detend- j¢ could not be pretended, that after the plaintiff had received 


ant purchased as 7 : . 
his agent, but the consideration of the sale, he could demand the thing 


took the convey- ; , : ere 
anes te hima, sold. ‘The receipt being for a part of the price only, is, in 


Held, in an 2e- our opinion, evidence of an intention to ratify the purchase. 
tion to re-con- q : 5 . 
vey, that - ~ And a partial receipt differs only from the absolute one in 
ceipt o the . . ee ee : 
platntiff to the this, that it leaves to the plaintiff his claim for the balance. 
defendant, for EY ss) F . 
part payment of The plaintiff’s counsel has further contended, that the 
the price at defendant cannot avail himself of the alleged ratification, 
which the latter ; 4 ‘ ane 
purchased, is because he has failed to comply with an evident condition of 
evidence of an s,. > m . . oe 
intention to ra- It} 4 @5 that he should pay the whole price. To this it has 
tify the sale. — been correctly answered, that the plaintiff has never put the 
defendant in mora; and his conduct evidently shows, that it 
would have been in vain for the defendant to tender the 
price while the plaintiff insisted on having the land, which, 
he contended, had risen in value to three-fold of the price at 


which the defendant had bought it. 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the District Court be affirmed, with costs. 


























OF THE STATE OF LOUISIANA. 


STAFFORD ET AL. US. MOORE. 


APPEAL FROM THE COURT OF THE THIRD JUDICIAL DISTRICT, FOR THE 
PARISH OF WEST FELICIANA, THE JUDGE THEREOF PRESIDING. 


In an action against the surety of a tutor, the bond must be produced 
in evidence; it will not suffice to exhibit a bond, given by the tutor 


as administrator of the estate coming from the minor’s parents. 


This is an action against the surety in a bond, given for 
the faithful administration of property inherited by minors. 

The plaintiffs allege, that they are the children and heirs 
of John and Harriet Stafford, and that in August, 1833, 
B. S. Hall, of the parish of West Feliciana, was duly 
appointed their tutor, and in that capacity took on himself 
the administration of the estate of their deceased parents ; 
that he has received and disposed of property of the estate, 
which he has failed to account for, amounting to one 
thousand five hundred and fifty-nine dollars. 

The plaintiffs further show, that Hall gave bond for his 
faithful administration in the said capacity, in the sum of 
four thousand dollars, with Wiley Moore, the defendant, as 
his surety ; and that Hall is now dead, and never having 
accounted or paid over to them the amount of the estate of 
their parents, remaining in his hands, they pray judgment 
against the surety in the bond. 

The defendant excepted to the jurisdiction of the court, on 
the ground that it was a suit for the settlement of accounts, 
and must be brought in the Court of Probates. This plea 
was overruled. 

On the trial, the plaintiffs offered in evidence, a renewed 
bond, executed by B. 8. Hall, with the defendant as his 
surety for the faithful administration of the estates of John 
and Harriet Stafford, dated the 9th of November, 1834, 
containing a penalty of four thousand dollars. 

The district judge was of opinion, the bond offered was 
insufficient evidence to charge the defendant, because, from 
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Eastrry Dist. the face of the instrument, it does not appear that Moore 
February, 1838. was ever the surety of Hall, as tutor of the plaintiffs. Judg- 
srarronn Er ar, Ment of non-suit was rendered, from which the plaintiffs 


v8. appealed. 


MOORE. 








Bullard and Thomas, for the plaintiffs and appellants. 


Johnson, contra. 


Carleton, J., delivered the opinion of the court. 


The petitioners allege, that Burr S. Hall, now deceased, 
was appointed their tutor in August, 1833; that he took 
possession of their estate, sold a portion of it, and otherwise 
appropriated its funds to his own use, without having ever 
rendered any account of his administration. The defendant, 
Moore, is sued as the security on the tutor’s bond, and judg- 

In an action ment is prayed for against him for the amount unaccounted 
(Pura titer the for by the deceased tutor. 
bond must be At the trial of the cause, no tutor’s bond was produced, 
produced in evi- aay eae . 
dence; it will but another bond was exhibited in its stead, purporting to 
t suffice to ex , a 
ig got yr have been given by the deceased, as administrator of the 
ven by the tutor estate of plaintiffs’ parents, John and Harriet Stafford; 
as administrator : : : 
of the estate whereupon, the judge rendered a judgment as of non-suit, 
coming from the SOR 
minors’ parents. against the plaintiffs, who appealed. 

We think the judge decided correctly. The bond exhibited 
did not form the basis of the action; was, in its nature, 
very different from a tutor’s bond, and involving different 


responsibilities. 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the District Court be affirmed, with costs. 


~ 
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BRADFORD 
v8. 


BRADFORD vS. ERWIN. EUWIN, 


APPEAL FROM THE COURT OF THE EIGHTH JUDICIAL DISTRICT, FOR THE 
PARISH OF WASHINGTON, THE JUDGE OF THE DISTRICT PRESIDING. 


Citations of appeal must issue from the court @ qua; and an application 
on the fourth day after the return day, for an extension of time to 


cite in the appellee, comes too late. 


The appeal, in this case, was granted the 25th of October, 
1837, returnable the third Monday of January following. 
The record was filed the 15th of January, being the return 
day. There was no service of citation or petition of appeal 
on the appellee, and no citation in the record. 


Penn, for the plaintiff and appellant, suggested to the 
court, four days after filing the record, the defect of service 
of process on the appellee, and moved for an order of court 
for a new citation and service; and also, for an extension of 
time of the return of the appeal, in order to make due service 
of citation and petition of appeal on the appellee. 


Hennen, contra, on the same day, moved to dismiss the 
appeal, for want of service of citation and the petition on the 
appellee. 


Bullard, J., delivered the opinion of the court. 


In this case, we think the motion to dismiss the appeal, eiioais 
: , ‘ ; ‘ itation of ap- 
must prevail. There is no citation of appeal in the record, peal must issue 
: . . rom the court 
and the appeal was made returnable on the third Monday of ¢°jua; and an 
January. application on 
oe the fourth day 
The appellant has moved for a new citation, or for an after the return 


H ‘ Oars R lay, for an ex- 
extension of the time for bringing up the appeal. We think jercion of time 


itations st is . . to cite in the ap- 
all citations of appeal must issue from the court @ qua, and is ee 
that the application for further time, comes too late. too late. 


It is ordered, that the appeal be dismissed. 








510 CASES IN THE SUPREME COURT 


Eastern Dist. 
i February, 1838. 


\ — BAHAM ET AL. vs. BAHAM. 


BAHAM. 
APPEAL FROM THE COURT OF THE EIGHTH JUDICIAL DISTRICT, FOR THE 


PARISH OF ST. TAMMANY, THE JUDGE THEREOF PRESIDING, 


After a partition by licitation, among heirs of full age, ordered by the 
Probate Court, in which one of them purehased in the land to be 
divided, and gave his notes for the price: Held, in a petitory action 
by some of the heirs to recover their share in this land, on the ground 
of irregularity and nullity in the proceedings, that any acts done by 
them subsequently, amounting to a ratification of the sale, precludes 


a recovery, even without inquiring into the nullities alleged. 


This is a petitory action to recover two-thirds of a tract of 
six hundred and forty acres of land, formerly held in common 
between the plaintiffs and the defendant, free persons of 
color, in the parish of St. Tammany. 

| The defendant holds the land in question, in virtue of a 
| Probate sale, made to him the 27th of May, 1835, in which 
| the plaintiffs and defendant were all parties, and of age. 

The plaintiffs set forth various grounds of irregularity and 
i nullity in the proceedings of the Probate Court, ordering the 
| partition; and allege, that the sale made in consequence 
thereof, to effect a partition, is null, because the forms of 
law were not pursued, and that they were not divested of 
1 their title to their share in the land. 
! The defendant gave his notes for the purchase, which 
were divided among the plaintiffs, and some attempts made 
to collect them: afterwards, becoming dissatisfied with the 
: partition, they instituted this suit, disregarding it, and 

claiming their original shares in the property partaken in 

| the division. 
Judgment was rendered for the defendant, and -the 
| plaintiffs appealed. 


Hennen, for the plaintiff. 


Penn, contra. 


| 
| 
| 
| 
| 
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Carleton, J., delivered the opinion of the court. 

The plaintiffs instituted this suit, for the recovery of two- 
thirds of a tract of land inherited by them and the defendant, 
as co-heirs of their common father, in the year 1827. 

The defendant pleads the general issue, and avers that he 
is the rightful owner of the land, under a sale made by the 
Probate Court of the parish of St. Tammany, in virtue of a 
judgment of partition had at the instance of the plaintiffs, 
who acquiesced therein, and received a part of the price in 
money, and his obligations for the balance. 

The court decreed in favor of the defendant, and 
maintained him in possession of the land. The plaintiffs 
appealed. 

At the trial of the cause, the defendant introduced the 
record and proceedings in the Court of Probates, instituted 
in order to effect the partition. 

It appears that there were six heirs and joint owners of 
the land in question, three of whom, Pierre, Simon, and 
Salvador, were the plaintiffs in partition; that they caused 
to be cited Voltaire, Celestine, and Hortense, who admit 
their joint possession, and pray that the land be sold at one, 
two, and three years credit, and the proceeds divided. 

There was a decree of the court accordingly, and the land 
was struck offat auction to Voltaire, and to Arceuil Duport, the 
husband of Celestine, for one thousand two hundred dollars, 
for which sum they furnished promissory notes, payable at 
one, two, and three years, in sums convenient for partition 
among the co-proprietors. 

A variety of objections, relating mostly to matters of form, 
have been raised by the plaintiffs, against the validity of the 
proceedings. 

Courts should listen with great caution to objections of 
this nature, when no injustice appears to have been done. 
The formalities prescribed by law for the conducting of suits 
and the fulfilment of contracts, are intended as a safeguard 
to protect the rights of the parties, and should never be used 
as a weapon to inflict an injury. In the case now under 
consideration, the sale took place on the 27th of May, 1835, 
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his notes for the 
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ceedings, — that 
any acts doue 
by them subse- 
quently, amount- 
ing to a ratifica- 
tion of the sale, 
precludes a re- 
covery without 
inquiring into 
the nullities al- 
leged. 
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and no complaint was heard until the 27th of August, 1836, 
when the plaintiffs filed their petition. ‘The parties were all 
of age, present, and assisted by their counsel, and the whole 
proceedings appear to have been conducted with good faith, 
and with a perfect understanding as to the common object in 
view. The opinion, however, which the court have formed 
in the case, renders it unnecessary we should enter into an 
examination of the causes of nullity alleged by the appellants, 

Ellis, one of the witnesses introduced by themselves, stated 
that some of the notes were given up to the parties, who 
tried to get them discounted, but not succeeding, returned, 
and made a private deposit of them in the parish judge’s 
office ; thinks Pierre was one who called for the notes. 

A. G. Penn, a witness on the part of the defendant, stated 
that Pierre offered one of the notes given for the land; 
thinks that Simon mentioned the subject to him; is not 
certain. Witness is cashier of the bank, and endorser on the 
notes. Two of the plaintiffs spoke of offering the notes for 
discount, but witness told them not to offer them, as he was 
endorser ; and further, that the notes had more than twelve 
months to run. 

This testimony, standing as it does, wholly uncontradicted 
upon the record, shows what, in our opinion, amounts to a 
ratification of the sale; and that any objections on the part 
of the plaintiffs against the irregularity of the proceedings, if 
any have intervened, comes too late. 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the District Court be affirmed, with costs. 








A er ee ee 











OF THE STATE OF LOUISIANA. 


BOWMAN US. FLOWER ET AL. 


APPEAL FROM THE COURT OF THE THIRD JUDICIAL DISTRICT, FOR THE 
TARISH OF WEST FELICIANA, THE JUDGE OF THE EIGHTH PRESIDING. 


After five juries have passed upon a case, who knew the parties, witnesses, 
and localities of the lands in contest, their verdict will not be disturbed, 
although it is not free from objections, and which, if it were the first 


one, would be set aside. 


This is a petitory action, instituted with a view to recover 
a small partition of land, and to fix the limits between the 
premises of plaintiff and defendant. The case has been 
repeatedly before this court, and all the facts stated, that can 
shed light on the matter in contest, are reported in the 
volumes referred to in the opinion of the court below. 

There was a verdict and judgment again for the plaintiff, 
from which the defendants appealed. 


Lobdell and Boyle for the plaintiff. 


Bullard and Flower, contra. 


Carleton, J., delivered the opinion of the court. 

This is a petitory action in which five juries have passed 
upon the controversy between the parties, and the cause now 
comes up for the fourth time, by appeal before this court. 
The history of the case, in its various stages, may be seen 
in 2 Martin, N. S., 267. 3 Ibid., 640, and 7 Louisiana 
Reports, 106. 

The contest arises from the difficulty in adjusting the 
boundary line between the adjoining lands of the litigants, 
by which the one must lose, and the other gain, thirty 
superficial acres. 

The last verdict of the jury fixed the boundary line as 
follows: ‘“ We, the jury, find for the plaintiff, that the gum 
on Big Bayou Sarah, established by Isaac Tabor, is the true 
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Eastern Distr. corner tree between the tracts of William P. Collins and 
February, 1858. John Collins, and that the line A B, on Fulsom’s survey, 
be the true line between the plaintiff and defendant.” 





BOWMAN 
v8. From the judgment rendered on this verdict, defendants 
FLOWER ET AL. 


appealed. 

This court remanded the cause for a new trial, in the 
August term of 1834; it plainly appearing, that if the judg- 
ment were confirmed, the appellee would recover more land 
than was called for by the patent under which he claimed, 
Nevertheless, the same boundary line has been again fixed 
by another jury, after a full examination of the subject, with 
all the lights afforded by the different surveys and testimony 

of a great number of witnesses heard at the trial. 
After five jue The objection to the verdict is not, however, entirely 
Te nave bases removed, nor is the question wholly freed from the obscurity 


upon a case, who 


knew the parties, that hovered about it ; and were the cause now before us for 
witnesses and lo- 


ealities of the the first time, we might think it our duty to remand it 
lands in contest ; : . Balos . : 

their verdict for further investigation. But, were we to send it back 
will not be dis- in. it is robs at any nearer approach c 

turbed, although @82in, it is not probable that any nec approi ould be 
it is not free made to the truth. 


o's gape The jury knew the parties as well as the witnesses whom 
oa one, they saw and heard; and were, moreover, acquainted with 
aside. the localities of the lands whose limits they were called upon 
to fix. Possessing as they did, these advantages over the 
members of this court, we are unwilling, after a full and 
patient examination of the voluminous testimony that comes 
up with the papers, to disturb the verdict. It is time there 
should be an end to the expenses, delays, and harassments 
of so much litigation in a single cause. Interest reipublice ut 


sit finis litium. 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the District Court be affirmed with costs. 























OF THE STATE OF LOUISIANA. 


WILLIAMS ET AL. US. HOLLOWAY. 


APPEAL FROM THE COURT OF TILE EIGHTH JUDICIAL DISTRICT, FOR THE 
PARISH OF 8ST. HELENA, THE JUDGE THEREOF PRESIDING. 


The code of practice was adopted in [2] September, 1825. [It was in force 
throughout the state, the 2d October, 1825. ] 
The record of a final judgment will not be received in evidence, when it 


appears the judgment is not signed by the judge. 


This is an action to enforce a mortgage against a tract of 
land in the possession of the defendant as third possessor. 
The latter holds the premises in virtue of a sheriff’s sale. 
On the trial, the defendant offered in evidence, the record of 
the proceedings and judgment under which the land was 
sold, in support of his title. The transcript purported to be 
the proceedings and final judgment of a suit, between one 
Wim. Robinson and Samuel Lanier. The plaintiff’s counsel 
objected to the reading of the record, because it did not con- 
tain a copy of the judgment rendered in the case, but is 
merely a transcript of the judgment docket, kept by the 
clerk ; and because the paper purporting to be the judgment, 
does not contain the signature of the judge ; and contains 
no reasons or reference to any law on which it is founded. 
The court overruled the objections, and received the tran- 
script in evidence, to which decision a bill of exceptions was 
taken. 

The jury returned a verdict for the defendant, and from 
judgment thereon the plaintiff appealed. 


Lawson, for the plaintiff. The transcript of the judgment 
in the suit of Robinson vs. Lanier, was improperly admitted 
to be read in evidence. It appears from the certificate of the 
clerk, to be merely a short note, or entry of the final judg- 
ment, copied from the judgment docket, and recorded in the 
book of notarial records. This can neither be evidence of a 
judgment, nor operate as a judicial mortgage. 
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2. It is invalid as a judgment, because it contains neither 
the signature of the judge, nor the reasons on which it is 
founded. 2 Martin, N. S., 239. 8 Ibid., 237. 6 Ibid., 121. 
5 Ibid, 691. 


Preston, for defendant, contended, that when this judgment 
was rendered, it was not necessary to signit. The Code cf 
Practice is relied on, to show that it was no judgment. This 
judgment was rendered the 27th October, 1827, and the 
Code of Practice was not finally adopted until the 25th 
March, 1828, and is not therefore applicable to it. But every 
one of the articles quoted, regard a judgment rendered as 
valid though not signed. Code of Practice, 545, 6, 7, 555. 

2. In this case the clerk certifies, that judgment was 
rendered in the words and figures following ; and then cer- 
tifies those words and figures to be a true copy of the judg- 
ment. He thus certifies the judgment itself, verbatum et 
figuration. 


T. L. Andrews, for plaintiff, in reply, showed by reference 
to the law, that the document offered in evidence, was no 
judgment, and consequently the whole question was decided 
against the defendant. His judgment must, therefore, be 
reversed. Code of Practice, 545, 6, 7, 555, and Louisiana 
Code, 3314, 3330. 


Martin, J., delivered the opinion of the court. 

The plaintiff and appellant had placed this case before us 
on a bill of exceptions. At the trial, the defendant offered in 
evidence, a paper purporting to be the record of the final 
judgment rendered in the case of Robinson vs. Lanier. The 
plaintiff objected to its going to the jury, on the grounds that 
it was not a copy of the judgment, but merely a transcript of 
the judgment docket, and the judgment does not appear to 
have been signed by the judge, and contains not the reasons 
on which it was rendered, nor a reference to any law. The 
objection was overruled, and the plaintiff took his bill of 
exceptions. His counsel urges that the District Court erred, 
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because the document recorded is only the memorandum of Fasrerw Disr. 


a judgment transcribed from the clerk’s docket ; and the 
judgment does not appear to have been signed by the judge. 
Code of Practice, 546, 547, 555. 

The defendant and appellee has contended, that the Code 
of Practice, which requires the signature of a judge to a judg- 
ment, was not adopted until the 25th of March, 1828, and 
the judgment had been rendered five months before, to wit : 
on the 27th of October, 1827, and every one of the articles 
quoted, regard a judgment rendered as a judgment, though 
not signed. 

It appears to us that the District Court erred. The Code 
of Practice went into operation in September, 1525. The 
article 546, requires the judge to sign all definitive judg- 
ments; and this is not dispensed with by any other article 
of that code. 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the District Court, be annulled, avoided and 
reversed, the verdict set aside, and the case remanded for a 
new trial, with directions to the judge, not to suffer the docu- 
ment objected to by plaintiff’s counsel to be read in evidence ; 
the defendant and appellee paying costs of this appeal. 





SKILLMAN US. LEVERICH ET AL. 


APPEAL FROM THE COURT OF THE THIRD JUDICIAL DISTRICT, FOR THE 
PARISH OF WEST FELICIANA, THE LATE JUDGE THEREOF PRESIDING. 


A party cannot complain of the introduction, by his adversary, of his own 
letters in evidence, as rebutting testimony; they are the best evidence 
which can be offered against him. 

A party who is surprised by unexpected evidence, although he cannot 
object to it, will be relieved on his affidavit, upon an application for 


a new trial. 


February, 1858. 
SKILLMAN 
vs. 
LEVERICH ET AL. 


The Code of 
Practice was 
adopted on 2d 
Sept., 1825. It 
was in force 
throughout the 
state the 2d Oc- 
tober, 1825 

‘The record of 
a final judgment 
will not be re- 
ceived in evi- 
dence, when it 
appears thejudg- 
mentis not sign- 
ed by the judge. 
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This is an action to recover a balance due, in the hands of 
the defendant, for sales of cotton bagging, bale rope, &c. 

The plaintiffs allege, that in October, 1825, one James 
Armor, consigned to the defendant, a commission merchant 
residing at Bayou Sarah, in the parish of West Feliciana, a 
quantity of bagging, bale rope, and twine, to sell on com- 
mission; that on the 9th of December following, Armor 
transferred to the plaintiffs all his interest and right to the 
proceeds thereof, for a valuable consideration, of which the 
defendant had due notice; and on the 20th of the same 
month, acknowledged notice of the transfer, and transmitted 
to the plaintiffs an account of sales, amounting to two 
thousand four hundred and ten dollars, which he promised 
to pay over when collected. 

They further show, that the defendant undertook to collect 
the debts arising from said sales, and took promissory notes, 
bearing interest at the rate of ten per cent., but has never 
accounted for the collection, or disclosed the names of the 
debtors, or paid over the proceeds, as he was bound to do; 
that he has, in fact, collected, and never accounted for, or 
otherwise made himself liable for the entire amount of said 
sales, for which they pray judgment, with ten per cent. 
interest. 

The defendant admitted the consignment by Armor, but 
that he had faithfully discharged his trust, by paying to 
Armor, or the plaintiffs, by his order, the proceeds of the 
articles as they came to his hands. 

He then annexes an account with the plaintiffs’, in which 
he admits a balance due of one hundred and sixty-nine 
dollars, and avers, that if the plaintiffs are satisfied with it, 
he is willing to be governed by it; that if it is not accepted, 
he reserves to himself a full defence against the whole 
demand. He then pleads prescription. ; 

Upen these pleadings, the cause was tried before the court 
and a jury. 

Testimony, both oral and written, was introduced on both 
sides, to establish the demand on the one part, and the 
defence on the other. After the defendant had closed his 
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testimony, the plaintiffs offered in evidence, three letters of Eastern Disr. 


the defendant, written in relation to this transaction and 
claim, to rebut all the testimony he had offered. 

The defendant’s counsel objected to the admission of this 
testimony, on the ground that it was not rebutting evidence, 
but introduced other matters, and took the defendant by 
surprise, without an opportunity of explaining it. 

The letters were admitted, and the decision of the court 
excepted to. 

This suit was instituted the 18th of December, 1831. 

The jury returned a verdict on the whole issue and 
evidence, of seven hundred and ninety-four dollars and fifty 
cents, for the plaintiffs, with legal interest from the com- 
mencement of suit. 

The defendant moved for a new trial, on the ground that 
the court admitted illegal and improper evidence, and that 
the verdict is for too large a sum. This motion was over- 
ruled, and from judgment confirming the verdict, the 
defendant appealed. 


A. N. Ogden, for the plaintiff. 


Turner and Johnson, contra. 


Martin, J., delivered the opinion of the court. 

The plaintiffs state, that Armor sent to the defendant for 
sale, on his account, a quantity of bagging, bale rope, and 
twine; and being indebted to the plaintiffs, he transferred to 
them his claim on the defendant for the net proceeds of these 
goods ; and he, having received notice of this transfer, trans- 
mitted to the plaintiffs an account of sales, which is the basis 
of the present suit. 

The defendant pleaded, that he had fully paid to Armor, 
or to the plaintiff, by the order of Armor, whatever was in his 
hands from the sale of the above goods; and prescription. 
There was a verdict and judgment against him, and he 
appeaied, after an unsuccessful attempt to obtain a new trial. 
Our attention is first drawn to a bill of exceptions taken by 
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A party can- 


not complain of 


the introduction, 
by hisadversary, 
of his own let- 
ters in evidence, 
as rebutting tes- 
timony. They 
are the best evi- 
dence which can 
be offered a- 
gainst him. 

A party who 
is surprised by 
unexpected evi- 
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fidavit, upon an 
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his counsel to the opinion of the court, overruling his objec- 
tions to the introduction in evidence of certain letters of his, 
offered in order to rebut his own testimony, on the ground 
that they afforded no rebutting evidence, and were introduc- 
tory of new matter ; that the defendant was taken by surprise, 
and could have destroyed the effect of these letters, if he had 
known that they were to have been introduced. 

It appears to us, that the court did not err. The party’s 
own letters are the best evidence which can be offered 
against him, and that of which he has the least reason to 
complain. 

A party who is surprised by unexpected evidence, although 
he cannot object to it, will be relieved on his affidavit, upon 
an application for a new trial. The defendant does not 
appear to have sought redress in this way. 

On the merits, the plaintiff’s claim was established. The 
defendant complains that he was not allowed a deduction for 
certain items of the account, which he was not able to 
collect; and for a payment alleged to have been made to 
Armor. It does not appear to us that the jury erred in 
disallowing the deduction claimed. The defendant intro- 
duced no proof of any effort to collect the sums which he 
alleged to have been lost ; and the testimony by which the 
alleged payment was attempted to be proven, was, in our 
opinion, correctly considered by the jury as unsatisfactory. 

The plea of prescription is unsupported. 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the District Court be affirmed, with costs. 
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MUSE, SYNDIC vS. YARBOROUGH ET AL. 


APPEAL FROM THE COURT OF THE THIRD JUDICIAL DISTRICT, FOR THE 
PARISH OF EAST FELICIANA, THE JUDGE THEREOF PRESIDING. 


The syndic representing all the creditors when there has been a cessio 
bonorum, as well as every creditor when there has been no cession, is 
entitled to an action to annul any fraudulent contract made in fraud of 
creditors by the insolvent debtor. It is not necessary to the exercise of 
this action, that opposition on the ground of fraud be made to the pro- 
ceedings before the notary, within ten days after the appointment of a 
syndic. 

The revocatory action given to creditors to annul contracts made in fraud 
of their rights, may have for its object any contract or transaction of the 
debtor, especially confessions of judgment, anticipated payments, and 
even a refusal to accept an inheritance in fraud of the rights of creditors. 

All the property of the debtor passes to his creditors by the cession, 


whether it be included in his schedule or not. 


A contract tainted with fraud confers no rights; and property fraudulently 
disposed of, is regarded as still belonging to the debtor at the moment of 


his failure, so far as the interests of his creditors are concerned. 


A sheriff ’s sale or forced alicnation, under a fraudulent and collusive 
judgment, confessed by the debtor in favor of a creditor, giving a prefer- 
ence over other creditors, may be avoided by the syndic of all the credi- 


tors, in the revocatory action. 


The revocatory action to annul a fraudulent sale, brought by the syndic of 
the creditors, is not prescribed, if it is commenced within a year after his 


appointment, 


But although the direct action to annul a judgment of separation of property, 
on the ground of fraud and collusion, may be prescribed, yet the party 
cannot be precluded from offering evidence to invalidate such judgment, 
when it is opposed to him by way of exception by the defendant. 

According to the practice in this state, no replication is permitted, 
consequently every averment in the defendant's answer must be con- 
sidered as denied; and the plaintiff is permitted to show that they are 


unfounded. in law and fact. 
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Eastern Dist, A judgment of separation must be rendered after hearing all the parties; 


February, 1838. and it is null if it has not been executed by payment of the claims of 
in the wife, evidenced by an authentic act, etc. 
MUSE, SYNDIC, 


v8. A voluntary separation of property between husband and wife, is null; 
YARBOROUGH ‘ ee A 
RT AL. there must be a judgment, and if it is not followed by a bond fide 


execution, it produces no effects, even between the parties. 


This is a revocatory action, instituted by the syndic of the 
creditors of John Bostwick, to annul a mortgage and act of 
pledge of sundry pieces of real property in the parish of East 
Feliciana, and two promissory notes for two thousand dollars 
each, made in favor of Stephen Yarborough, a creditor of 
Bostwick. The acts were passed the 27th February, 1832, 
and the 30th April, 1833, purporting to convey this property, 
and pledge the notes to Yarborough for the purpose of indem- 
nifying him against any damages he might sustain for 
having signed and given to said Bostwick a letter of credit 
to Reynolds, Byrne & Co. of New-Orleans, for five thousand 
dollars. 

The plaintiff alleges and shows, that on the 5th of 
November, 1833, Bostwick confessed judgment in favor of 
Yarborough, based on this letter of credit, for the sum of five 
thousand five hundred dollars, which ordered the mortgaged 
and pledged property to be seized and sold in satisfaction 
thereof. In December, Yarborough took out execution on 
this judgment, and had it levied on all the mortgaged and 
pledged property, and on the following January, 1834, sold 
at private sale by notarial act to M. & E. Boatner, the judg- 
ment, execution and all the property thus pledged and mort- 
gaged, for the sum of five thousand one hundred and sixty 
dollars ; and further, on the 3d February, 1834, the whole of 
this property was bid off at the sheriff’s sale under Yarbo- 
rough’s seizure, by the said M. & E. Boatner, for the : sum of 
five thousand six hundred and ten dollars. 

The plaintiff alleges that the whole of these proceedings 
and sales are null and void, and in fraud of the creditors of 
John Bostwick. He therefore prays, that Yarborough and 
M. & E. Boatner de cited, and made parties to this suit, and 
that he have judgment, annulling said mortgage, pledge, 
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sales and transfers of said property, and that it be recovered Easterw Disr. 


and returned to the mass for the benefit of the creditors of 7eeruary, 1838. 
Bostwick. ye mn prom 
v8. 


The defendants denied that the plaintiff was syndic as he y,nsonoven 
alleges, or that any amicable demand was ever made on . 274™ 
them. 

They further aver, that the property so pledged, mortgaged 
and sold, was the sole and exclusive property of Susan 
Bostwick, a married woinan, separated in property from her 
husband, John Bostwick, by a judgment of court. 

The defendants further pleaded the prescription of one 
year, against the right of the plaintiff to attack the judgment 
of separation of property obtained by Susan Bostwick against 
her husband, in 1522; and also the sales made under it, to 
her, of the husband’s property, and particularly the mortgage 
given on this same property by Susan Bostwick and John 
Bostwick to Stephen Yarborough. 

Upon these pleadings and issues the parties went to trial 
before the court and a jury. 

Much testimony was offered, on the part of the plaintiff, to 
show, that in reality the property mortgaged and finally sold 
to the defendants, was the property of John Bostwick, the 
ceding debtor, and that these sales and conveyances were 
fraudulent and collusive, and gave an undue preference to 
Yarborough over other creditors. 

Bostwick sued his creditors and made a surrender of his 
property on the 7th February, 1834, and this suit was 
commenced by the syndic, the 7th of April following. 

The defendants offered evidence to show, that the property 
in question, belonged to Susan Bostwick, the wife, and pro- 
duced in evidence, her judgment of separation obtained in 
1822, against her husband ; and an execution issued thereon 
in 1828, which was levied on some property of the husband, 
and which she purchased in for her own benefit, including 
that now sued for. 

After the defendants had closed their testimony, the 
plaintiff offered rebutting evidence, to show that John 
Bostwick continued in the possession and administered all 
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Eastern Dist. the property of himself and wife, at their residence in 
February, 1838. Clinton, and for the further purpose of showing fraud and 
muse, syxvic, COllusion in the judgment of separation between the husband 


v8. 
YARBOROUGH 
ET AL, 


and wife. The defendants objected to the introduction of 
this testimony. 

1. That it would be allowing the party to attack the 
judgment collaterally. 

2. That if admissible, it should have been introduced 
before the examination of his testimony in chief. 

3. That the plaintiff is barred by prescription. 

The district judge overruled all these objections and 
permitted the evidence to be given. 

In relation to prescription, the judge decided, that this suit 
having been commenced within a year from the appointment 
of the syndic, it was in time. Louisiana Code, 1989, 1984. 
4 Louisiana Reports, 257. 

On the second point the decision was, that as the plaintiff 
was not allowed to file a replication to the defendant’s aver- 
ments setting up this judgment, they must be considered as 
denied, and the plaintiff allowed to show that they are 
unfounded in law or fact. Code of Practice, 329. 2 Louisiana 
Reports, 137. 4 Ibid., 335. 

On the first point, the opinion of the judge was, that as 
the judgment was set up in the answer in support of the 
defendant’s claim to the property, on the ground that it 
originally belonged to the wife of Bostwick, in virtue of this 
judgment of separation, evidence was admissible to contest 
the rights claimed under it. 

Upon the whole evidence the jury returned a verdict for 
the plaintiff ; judgment was rendered on this verdict, annul- 
ling the mortgage and pledge, and also the judgment of 
Yarborough vs. Bostwick, and condemning the defendants to 
restore the property to the syndic. The defendants appealed. 


T. L. Andrews and Muse, for plaintiff. 

1. The mortgage and judgment confessed by Bostwick, 
was for no sum actually due. The mortgage was given as 
an indemnity for the letter of credit to Reynolds, Byrne & 
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Co., and there is no evidence that it was actually paid by Easrenx Disr. 
Yarborough ; there was, therefore, no specific sum or —_ uary, 1858. 
obligation due. Louisiana Code, 3273, 3277, 3249. MUSE, S¥NDIC, 
2. The judgment was illegal, because it was confessed by  .nnonoven 
the insolvent within three months of his failure, and the ET AL. 
cause of action set forth in Yarborough’s petition, did not 
entitle him to any thing more than a judgment of indemnity, 
as guarantor in the letter of credit. Instead of that, he had 
judgment for a sum of money actually due. 2 Moreaw’s 
Digest, 431. Louisiana Code, 3021, 3026, 1964. 
3. The sale was illegal, because there was no appraisement 
of the property, and no order of court to sell the notes in 
pledge. Louisiana Code, 3138. 9 Louisiana Reports, 541. 
4. The judgment of separation between Bostwick and 
wife, is null, as it was never executed according to law, nor 
published; and because it is fraudulent and collusive, having 
been rendered without evidence of the wife’s claim, other 
than that furnished by the husband. Louisiana Code, 2401, 
2402-3, and 8. 1 Martin, N. S., 1. 8 Ibid. 459. 13 
Toullier, page 104, No. 69, page 107, No. 73. Lucket vs. 
Lucket, 11 Louisiana Reports, ante, 241. 
5. The judgment of the wife against her husband, as to 
third persons, may be attacked for fraud and collusion, as 
not binding on creditors of the husband unless shown to have 
been fairly obtained. 2 Louisiana Reports, 137. 4 Ibid., 257, 
335, 422. 13 Toullier, No. 95. 


Lawson and Preston, for defendant. 

1. The court erred, in admitting testimony to attack the 
judgment of Susan Bostwick, who was not a party to this 
action. The plaintiff should have resorted to a direct action, 
to annul the judgment. 1 Wartin, N. S., 568. 3 Ibid., 336. 
5 Ibid., 361. 6 Ibid., 137. 9 Louisiana Reports, 339. 

2. If this testimony was admissible, to support any 
substantial allegation in the petition, the plaintiff should 
have offered it in the opening of his case. 

3. The prescription was pleaded ; and the plaintiff’s action 
against the judgment of separation of Susan Bostwick, and 
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Fastern Dist. to annul the mortgage to Yarborough, was prescribed, by 
February, 1838. the lapse of one year from the date of those acts. Louisiana 
musg, srxpic, Code, 1988-9. 8 Martin, N. S., 674.. 


4. The creditors of Bostwick failed to make-opposition to 
these proceedings within ten days, in which all these claims 
were settled in the concurso, and the whole proceedings were 
homologated, by which they became res judicata, and cannot 
now be disturbed. After the lapse of ten days from the close 
of the proceedings before the notary, the creditors cannot 
examine into the transactions of the insolvent, either before 
or in the proceedings before the notary. 2 Martin, NV. S., 57. 
4 Ibid., 601, 620. 8 Ibid., 674. 2 Louisiana Reports, 503. 
Session Acts of 1817, section 17 to 24. 8 Martin, 67. 
2 Louisiana Reports, 357, 503. 

5. The syndic of Bostwick’s creditors cannot maintain this 
action, because, by the homologation of the proceedings they 
admit the transactions, sales, and mortgages of Bostwick 
were fair and valid, and that his surrender was fairly made. 
All these are admitted, as no opposition was made, anda 
judicial admission bars this action. Session Act of 20th 
February, 1817, sections 1, 2, 3, 4 and 5. 

6. The creditors cannot recover, because only the property 
of the insolvent debtor mentioned in this schedule, is fully 
vested in his creditors, and which, the syndic appointed to 
represent them, shall take into his possession, and administer. 
He is only entitled to recover and to administer this, which 
is all that is included in the surrender. Act of 1817, sections 
3,18 and 30. Act of 1826, section 2. 3 Louisiana Reports, 
462. A Ibid., 142. 

7. The creditors cannot avoid forced sales, such as that of 
Yarborough’s, when the right is not ceded and accepted ; 
they can only attack fraudulent contracts of the insolvent. 
Louisiana Code, 1965. 

8. But in this case, the property sought to be recovered, 
belonged to Susan Bostwick, until sold by the sheriff in 
Yarborough’s suit, and the syndic has no right to sue for the 
property of third persons. If the sale or mortgage by Susan 
Bostwick was fraudulent, it should have been attacked, and 


























OF THE STATE OF LOUISIANA. 





527 


not the right of purchasers. Louisiana Code, 1964—5-G6. Eastern Dist. 
3 Martin, N. S., 338. 5 Ibid., 633. 6 Ibid., 139. 4 February, 1838. 


Louisiana Reports, 316. 9 Ibid., 385. 

9. The sheriff’s deed and return upon the execution and 
judgment, furnish prima facia evidence of a valid alienation, 
and he who attacks it, must show that the forms of law have 
not been complied with. 8 Louisiana Reports, 321. 

10. But if this sale was informal, the creditors of John 
Bostwick cannot attack it and have it annulled. The credi- 
tors only of Susan Bostwick can question its validity. Louis- 
iana Code, 1965. 2 Louisiana Reports, 70. Napoleon Code, 
article 225. 

11. The syndic cannot attack the mortgage to Yarborough, 
so far as J. Bostwick is a party to the act, because it does 
not appear that a portion of J. Bostwick’s creditors had 
judgments obtained more than a year from the date of the 
act, without bringing an action to avoid it; and further, it 
does not appear that another portion were creditors at the time 
of surrender, and were not creditors at the date of the mort- 
gage; and finally, more than one year elapsed from the date 
of the mortgage to the appointment of the syndic, or the 
institution of this suit. Louisiana Code, 1988-9. §& Martin, 
N. S., 674. 3 Louisiana Reports, 329. 

12. This is an action of rescission, not of nullity, and an 
injury must be shown; proof of fraud is not sufficient. 
Louisiana Code, 1864, 2572, 1973. 2 Martin, N. S., 75. 
5 Louisiana Reports, 382. 


Bullard, J., delivered the opinion of the court. 


The syndic of the creditors of John Bostwick instituted 
the present suit, in order to annul the disposition of certain 
property, shortly previous to his surrender, on the ground of 
fraud, and certain nullities in the proceedings. 

The principal facts alleged are, that Bostwick, some years 
ago, obtained from Yarborough a letter of credit, addressed to 
the house of Reynolds, Byrne & Co., for a sum not to 
exceed five thousand dollars; that in order to secure and 
indemnify Yarborough, he and his wife gave a mortgage on 
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Fasteny Dist. the property now in controversy, and also executed a piedge 
February, 1838. of two promissory notes of two thousand dollars each ; that 


MUSE, SYNDIC, 
V8. 
YARBOROUGH 
ET AL, 





long before Yarborough had paid any thing on account of the 
letter of credit, Bostwick, the insolvent, on the 5th November, 
1833, confessed a judgment in his favor, a short time before 
his failure, and the property mortgaged and pledged, was 
seized and sold. Previous to the seizure on execution, 
Yarborough transferred the judgment and all his interest, to 
M. and E. Boatner, who, as well as their assignor, are made 
parties. The property, consisting of lands, slaves and notes, 
was sold in mass, and purchased by the defendants, Boatner. 

The plaintiff not only alleges the nullity of the original 
mortgage and pledge, and the confession of judgment, and 
the sheriff’s sale, on various legal grounds, but he distinctly 
charges and alleges that the whole proceeding was a 
fraudulent and collusive contrivance, concocted among the 
defendants and J. Bostwick, to cover the property of the 
latter, then insolvent, to the full knowledge of all the parties 
concerned. The judgment, on the confession of Bostwick 
and wife, was signed in November, 1833 ; the property sold 
on execution, on the 3d of February following, and the 
surrender made on the 12th of the same month. The whole 
transaction, except the executing of the mortgage and pledge, 
took place within the three months next preceding the 
failure. 

To the petition of the syndic, the defendants pleaded the 
following exceptions, which have been relied on in argument, 
together with others which were abandoned: Ist. That the 
syndic is barred and prescribed by the lapse of ten days from 
the meeting of the creditors before the notary, the creditors 
having failed to make opposition to the surrender, on account 
of frauds and nullity in the proceedings, or of any previous 
frauds in the transactions of the ceding debtor. 2d. That 
the syndic, not being the representative of the ceding debtor, 
cannot exercise any rights merely personal tohim. 3d. That 
being the representatives of the creditors who accepted the 
surrender without opposition, the syndic is limited in his 
functions and rights, and the property surrendered. 4th. 
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€ Because a suit, either against the ceding debtor or other Eastenw Disr. 
UL persons, on account of fraud and nullities, cannot be carried a sing 
e on after the surrender. 5th. That the creditors cannot muse, srnvic, 
ry inquire into the proceedings previous to the execution ON y,nnonoven 
e which the sale was made. 6th. That the syndic cannot ET AL. 
1s maintain an action to avoid a forced alienation of property of 
a, the ceding debtor, prior to the surrender. 7th. That the 
to syndic cannot maintain this action to rescind said sale, 
le because the property belonged to Susan Bostwick, a joint 
s, debtor, and against whom a joint judgment was obtained 
r, and executed, by the forced sale above mentioned. 
al These exceptions having been overruled, the defendants 
id answered, denying any amicable demand, but admit the 
ly sheriff’s sale; and they allege, that the property acquired by 
a them, was that of Susan Bostwick, the wife of the ceding 
he debtor, separated of property from him, and was sold as such- 
he They further plead the prescription of one year. 
es Upon the issue thus made up between the parties, the case 
ck was submitted to a jury, whuse verdict, being against the 
ld defendants, was followed by a judgment, annulling the 
he alienation, and restoring the property to the mass. The 
dle defendants appealed. 
re, Our attention is first called to the exceptions, the last of 
he which may be considered rather as an answer to the merits, 

setting up the title of Mrs. Bostwick, independently of her 
he husband, and will be noticed hereafter. The rest, when 
nt, analysed, resolve themselves into the following propositions, 
he which have been maintained in argument. 
om Ist. That no opposition having been made within ten 
ors days, on the ground of fraud, but the creditors having 
int accepted the surrender, the functions of the syndic are con- 
yus fined to the administration of the property, and exercising 
nat the actions surrendered, and that he cannot inquire into any 
Or, nullities or frauds in the transactions of the insolvent, prior 
hat to the cession. 
the | 2d..That the syndic cannot attack a forced alienation of 
his | any property of the ceding debtor, made prior to the surrender. 


th. 67 




















CASES IN THE SUPREME COURT 





530 


tasrensy Dist. I, The counsel for the appellants relies, in support of his 
february, 1858. first proposition, upon the provisions of the act of 1817, 


muse, synnic, relative to the voluntary surrender which authorizes any 
yannonoven Creditor, within ten days after the appointment of syndic, to 
rral. —_ make opposition on the ground of alleged frauds, committed 
by the ceding debtor, or illegality of the proceedings before 

the notary, and which declares, that if such charge of fraud 

be found true by the jury, the party shall be forever deprived 


The syndic, of the benefit of the laws made in favor of insolvent debtors. 
representing all 


the —_ereditors The effect of sustaining a charge of fraud against the debtor, 


sighs i. is to declare him a fraudulent bankrupt, and not entitled to 


= a his discharge under the act. We think it clear, that this 
as every creaito ‘6 * 
when there has section relates merely to the debtor personally, so far as it 


bee ssi eer 
ic entitled to a, regards his claim to enjoy the benefits of the act, because the 
tg neta persons with whom he may have entered into fraudulent 
ny " en 

contract rade in contracts may not be parties to the concurso, and such con- 


fraud of credi- ; 
tors by the insol. tracts could not be avoided without making them parties. 


vent debtor. it But the act of 1817 must be taken in connexion with the 
to the exercise provisions of the Code on this subject. The articles cited in 


of this action ‘ i ° 
that opposition argument, gives to the representatives of all the creditors 


on the ground of when there has been a cession, as well as to every creditor 
fraud be made J . 

to the proceed- when there has been no cession, an action to annul any 
ings before the ‘ cole al a 

notary, within contract made in fraud of their rights. Louisiana Code, 
ten days after 

the appointment 1965, et = ; ; : : 

of a syndic. The revocatory action thus given, may have for its object 


The revoeato- any contract or other transaction of the debtor, especially 
ry action given : ‘ ye 
to creditors, to confessions of judgment, anticipated payments, and even a 


annul contracts ; ° ° : 
made in fraud of refusal to accept an inheritance in fraud of the rights of 


jheir tights: mY creditors. Such mortgages, and judgments confessed, as 
= ——— took place within three months preceding the cession, are 
or transaction 0 


the debtor, cs presumed to be fraudulent. The Code establishes the broad 
pecially conf’s- Drinciple, that every act done by a debtor with the intent of 


io f judg- 

ment, “anteip depriving his creditor of the eventual right he has upon the 
and even a refu- property of such debtor, is illegal, and ought, as respects such 
vr ry in creditor, to be avoided. Louisiana Code, article 1964. 

nd i len But it is urged, that only such property and rights as are 
lors. set forth in the schedule, vest in the creditors. We do not 
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so understand it. All the property of the debtor is presumed 
to be embraced in the schedule, because he is to swear that 
it is; and if any has been omitted, it is clear it does not 
belong to the debtor, but passes to the creditors, by the 
cession. A contract tainted with fraud, confers no rights, 
and property fraudulently disposed of, is regarded as still 
belonging to the debtor at the moment of his failure, so far 
as the interests of his creditors are concerned. 

II. It is further contended, that only contracts of the 
insolvent can be avoided by this action, and that in this case 
it is not a contract but a forced alienation ; a sheriff’s sale 
under execution, which is sought to be annulled ; that the 
defendants show the sheriff’s deed, and judgment, and exe- 
cution, and that the syndic is without faculty to inquire into 
the regularity of the proceedings prior to the failure. But if 
it be true, as alleged, that the confession of judgment which 
forms the basis of all the subsequent proceedings, was collu- 
sive and fraudulent, either because no debt was really due, or 
because the intention was to give to Yarborough an undue 
preference over other creditors, and that all the parties were 
conversant of the facts, then looking to the substance rather 
than forms, we may conclude that the employment of the 
sheriff and an execution was merely a species of machinery 
by which a fraudulent alienation was to be effected. It is 
sufficient to inquire into the character of the judgment con- 
fessed, for if that was fraudulent, all the proceedings 
founded upon it were null and void between the parties ; for, 
in the eye of the law, no difference exists between a volun- 
tary conveyance of property for fraudulent purposes, and 
such an alienation disguised under the forms of judicial 
proceedings. 

It is true, the mortgage and pledge were made more than 
a year before the failure of Bostwick. But at the time the 
judgment was confessed, Yarborough either was or was not 
his creditor. If he was not, then the judgment as it relates 
to creditors, was void and conferred no rights; if he was, 
then the inquiry is, whether the proceeding was designed to 
give him an undue preference over other creditors. In either 
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All the pro- 
perty of the 
debtor passes to 
his creditors by 
the cession, whe- 
ther it be inclu- 
ded in his sche- 
dule or not. 


A contract 
tainted with 
fraud, confers 
no rights; and 
property fraudu- 
lently disposed 
of, is regarded 
as still belong- 
ing to the debt- 
or at the moment 
of his failure, so 
far as the inte- 
rests of his cre- 
ditors are con- 
cerned, 


A sheriff’s sale 
or forced aliena- 
tion, under a 
fraudulent and 
collusive guts; 
ment, confessed 
by the debtor iu 
favor of a cre- 
ditor, giving a 
preference over 
other creditors, 
may be avoided 
by the syndic of 
all the creditors, 
in the revocatory 
action. 
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case the jury might well pronounce that there was collusion - 
and fraud. 

III. This brings us to the title of Susan Bostwick, who js 
alleged to have been legally separated of property from her 
husband and owner of the property in controversy. It is 
conceded on all hands, that if the community of acquests and 
gains still existed between Bostwick and wife, it is quite 
immaterial in whose name the property was acquired. The 
defendants allege the separation by way of exception, and as 
the basis of the separate title of Mrs. Bostwick, and the 
plaintiff in the progress of the trial offered evidence to show 
that John Bostwick continued to administer all the property 
in the town of Clinton, and that there was fraud and collusion 
in the pretended separation of property. The introduction of 


- such evidence was opposed, on the ground that it would be to 


The revocato- 
ry action to an- 
nul a frauculent 
sale, brought by 
the syndic of the 
creditors, is not 
yrescribed, if it 
is commenced 
within a year af- 
ter his appoint- 
ment. 


But although 
the direct action 
to annul a judg- 
ment of separa- 
tion of property, 
on the ground of 
fraud and collu- 
sion, may be pre- 
seribed, yet the 
party cannot be 
precluded from 
offering evi- 
dence to invali- 
date such judg- 
ment, when it is 
opposed to him 
by way of excep- 
tion by the de- 
fendant. 


allow the judgment to be attacked collaterally, and that the 
plaintiff is barred by prescription. The evidence was 
admitted and the defendants took a bill of exceptions, in 
which the opinion of our learned brother is clearly stated. 
With respect to the plea of prescription, the judge held, 
that this suit having been brought within one year after the 
appointment of the syndic, the action is not prescribed. In 
this he was clearly right; but if the defendants meant to say 
that the plaintiff’s direct action to annul the judgment of 
separation, on the ground of fraud and collusion being 
prescribed, he was also precluded from offering evidence to 
invalidate it when opposed to him by way of exception, we 
think the proposition equally untenable. He may never 
before have had any interest in questioning the validity of 
the separation. The property had been sold in pursuance of 
a judgment upon an obligation, apparently entered into by 
both husband and wife, and for aught that appears, she 
had acquiesced. The purchasers assert her title to’ the 
whole property as separated of property ; and although a 
direct action to annul the separation may be prescribed, if 
indeed such an action be in any case necessary, we think the 
maxim applies, “ quae temporalia sunt ad agendun perpetua 
sunt ad cacipiendum.” The court below recognized the well 
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settled principle, that inasmuch as no replication is permitted Eastern Disr. 
in our practice, every averment in the defendant’s answer Fesruary, 1858. 
must be considered as denied, and the plaintiff permitted to suse, srxorc, 


show that they are unfounded in law and fact. This ,,,,onoven 
doctrine has been repeatedly recognized by this court. #7 4™ 
4 Louisiana Reports, 257. 1 Martin, N. S., 1. According to 


° ‘ & th ttice i 
The judgment of separation was pronounced in 1822, but this state, no re- 


appears neither to have been published, nor any attempt — is per- 


made to execute it until 1828. At that time an execution — Rang A 
appears to have issued and was satisfied by a sale of some of defendant’s an- 


the husband’s property. pen p- 


The code which was in force at that time, declares, that taint aga 
every voluntary separation of property is null, both as respects mitted to show 


i : that th . 
third persons, and the husband and wife between themselves. founded Sap 


To render such separation valid, it must be ordered by a and fact. 


ae , ; , j f 
court of justice, after hearing all parties, and the judgment eaten 


: if j be rendered af- 
is null if it has not been executed by the payment of the (°. iestee a 
rights and claims of the wife, evidenced by an authentic act, the parties ; and 


A ; .” it is null if ith 
or at least a bond fide non-interrupted pursuit to obtain not been exeea- 
payment. Louisiana Code of 1808, page 343, articles 87 ‘$°,,°Y payment 
and 88. the wife, eviden- 


. . . ce an aue 
All the evidence in this case tends to show, that the Greil 00k, tes 


pretended separation was a voluntary one, and as such, did A Penge 
;, : f separation 0 
not put an end to the community of acquests and gains. quapette be- 
What the law declares to be null, we cannot consider as pe wae 
urpose. It is not t j there must be a 
valid for any purpose he mere judgment of te ee 
separation which renders the parties separate of property. it isnot followed 
The judgment recognizes the necessity for a separation, and eg 
judicially authorizes it; but if not followed by a bond fide duces no effects, 
: 2 ‘ even between the 
execution, it produces no effects even between the parties, parties, 


13 Toullier, Nos. 69, 73, 75. 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the District Court be affirmed, with costs. 
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BOSTWICK US GASQUET ET AL. 


APPEAL FROM THE COURT OF THE THIRD JUDICIAL DISTRICT FOR THE 
PARISH OF EAST FELICIANA, THE JUDGE OF THE EIGHTH PRESIDING, 


When the wife gives in evidence, in an action against others, a judgment 
against her husband, the burden of proof is on her, to show, when fraud 
is alleged, that such judgment was fairly obtained. 

Property in possession, and administered by the husband, is presumed to 
belong to the community. 

A judgment of separation of property is null, under the Code, if it has not 
been executed by the payment of the rights and claims of the wife, made 
to appear by authentic act, or at least by a bond fide non-interrupted 
suit, to obtain payment. 

A judgment of separation of property, duly obtained and published, places 


the parties in the situation, as if no community had ever existed. 


This case commenced by an injunction. Susan Bostwick, 
the plaintiff, alleges she obtained a judgment of separation 
of property against her husband, in December, 1822, which 
was duly executed, and her paraphernal rights and effects 
restored to her, and that she has been in the full administra- 
tion of her separate property, both that which she recovered 
and that acquired by her since the separation ; that on the 
28th October, 1833, Gasquet & Co., and the College of 
Louisiana, levied executions on several tracts of land and 
some slaves belonging to her, and which she alleges and 
claims to be her own separate property. She prays for an 
injunction to stop the sale, and that said property be decreed 
to belong to her, in her own right. 

The defendants pleaded a general denial, and averred, 
that if any separation of property ever took place between the 
plaintiff and her husband, it was for the purpose of defrauding 
the present and future creditors of the husband, and placing 
his property out of their reach. They pray that the injunction 
be dissolved, and that they be suflered to proceed with their 
sale. 
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Upon these issues and pleadings, the cause was tried before 
the court and a jury. 

The plaintiff offered, in evidence, to support her rights and 
claims, the judgment of separation, and other testimony to 
show its execution, that she had title to the property seized. 

The judgment was objected to as evidence against the 
other creditors of the husband, who were not parties to it. 
Instructions, and a charge to the jury, were asked in its 
support. These are fully set out, in the opinion of the 
court, which follows. 

The jury, upon the evidence and charge from the judge, 
brought in a verdict for the defendants; and from judgment 
thereon, dissolving the injunction, the plaintiff appealed. 


Lawson and Preston, for the plaintiff. 


1. The plaintiff claims the property enjoined, in virtue of 
the judgment of separation of property from her husband, 
rendered the 9th of December, 1822. This judgment cannot 
be attacked collaterally, in a suit like the present. It can 
only be done in a direct revocatory action. 11 Martin, 607. 
2 Martin, N. S., 292. 2 Louisiana Reports, 590. 

2. A judgment is presumed to be rendered on the produc- 
tion of proper evidence, and after due procedings had. 
8 Martin, NM. S., 236. 

3. So, strangers to a judgment, or persons not parties, 
cannot be allowed to attack it on the ground of irregularity, or 
being rendered on insufficient grounds. 1 Martin, N. S., 165. 

4, The plaintiff was in possession of the property under 
her judgment, and cannot be dispossessed by an order of 
seizure, and the validity of her judgment attacked in this 
way. No question of fraud in obtaining judgment, can be 
inquired into, in a case commencing with a seizure and sale. 
9 Louisiana Reports, 379. 


T. L. Andrews and Muse, for the defendants. 

1. The property in question belonged to Bostwick. It 
was acquired during marriage; and all the property pur- 
chased during marriage, iscommunity. Louisiana Code, 2371. 
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2. The injunction, in this case, must be dissolved for | 


irregularities, apparent on the record, and for want of right 
to the property. 8 Martin, N. S., 561. 

3. The property was in the possession of John Bostwick 
when seized. He had built houses on it, made improve- 
ments, and exercised acts of ownership on it. It is clearly 
liable to his debts, to be sold by his creditors. 


Bullard, J., delivered the opinion of the court. 

This case presents substantially the same questions as that 
of Muse, Syndic, vs. Yarborough and others, just decided, 
except that it is the wife herself who alleges the separation 
of property, and seeks to establish her title to property 
acquired after the judgment of separation was pronounced 
against certain creditors of her husband. 

Gasquet & Co., and the College of Louisiana, having 
recovered judgments against John Bostwick, the husband, 
caused execution to be levied on certain real property. His 
wife obtained an injunction, on the allegation that she was 
separated of property from him by judgment, in 1822, which 
was duly executed ; and that she had acquired the property 
levied on, since the separation. 

The defendants, for answer, denied generally the allega- 
tions in the petition; and they further aver, that if any 
separation ever took place, it was by fraud and collusion 
between the plaintiff and her husband, and for the purpose of 
placing the husband’s property beyond the reach of existing 
and future creditors. 

The verdict of the jury was for the seizing creditors, and 
the plaintiff appealed. 

The appellant relies upon a bill of exceptions taken to the 
refusal of the judge to charge the jury as prayed for by her 
counsel: Ist. That the judgment of separation cannot be 
collaterally questioned, and that a direct action of nullity 
should be brought. 2d. That if Susan Bostwick was ‘in 
possession of the property by conveyance, before the seizure, 
fraud cannot be collaterally inquired into in a case com- 
mencing with a seizure ; and that the party complaining, must 
































OF THE STATE OF LOUISIANA. 537 


bring a direct revocatory action. 3d. That when the contest Easterw Dist. 
is between the wife and the creditors of the husband, as to 7@#ruary, 1838. 
her privilege on the property, she must establish the fairness — sosrwicx 

d a ° a ° vs, 
of her judgment: but it is different when she is in possession ¢asqurr Er at 
of property by deed, or otherwise. 4th, That when a wife 
has obtained a judgment against her husband, and had it 

a i ‘ : When the wife 

executed, subsequent creditors must prove that such judg- in tae 
ment was obtained to defraud them; and that if John dence, in an ac- 

. : : tion against o- 
Bostwick had no property upon which her judgment could thers, a judg 
be executed, she was not bound to sue out execution. 6th. — _ 
That after a judgment of separation, the community ceases burden of proof 








a “ ison herto show, 
to exist, and the property belongs to the spouse, who acquires when fraud is 
it until such judgment be set aside by direct action. rer srgaaeatin 


: : judgment was 
The judge, on the contrary, charged the jury, that when fairly obtained. 


tife gives j 7] j i ; Property in 
the wife gives in evidence, in an action against others, a saneuibio, am 


judgment against her husband, the burden of proof is on her administered by 


‘ ; i a the husband, is 
to show, when fraud is alleged, that it was fairly obtained ; presumed to be- 


that property in possession and administered by the husband, a — 
is presumed to belong to the community ; that a judgment a judgment 


e seuee ae of separation of 
of separation of property is null under the code, if it has not mremay ts ae 


been executed by the payment of the rights and claims of woe tn Sate, 
; as. if it hasnot been 
the wife, made to appear by authentic act, or at least by executed by the 


a bond fide non-interrupted suit, to obtain payment ; and Lema to 
that when a judgment of separation has been duly obtained mt 
5 = ‘ : : ° appear - 

and published, the situation of the parties is as if no thentic act, or at 
‘ : least by a bond 
community had existed between them. te ne 
We fully concur with the judge of the district, in these rypted i 
positions ; they are in accordance with the opinions of this 4 judgment 
court in the case above referred to, and supported by the of separation of 
eg : x property, duly 
authorities therein cited. ree and 
e . . . yuDTISheC pia= 

Upon the merits, a careful examination of the evidence Ces’ the parties 
has failed to satisfy us that the verdict ought to be disturbed, ™ the situation, 
as if no commus 

nity bad ever 


xisted, 
It is, therefore, ordered, adjudged and decreed, that the“ < 


judgment of the District Court be affirmed, with costs. 
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MUSE, SYNDIC, US. SEEBER. 


APPEAL FROM THE COURT OF THE THIRD JUDICIAL DISTRICT FOR THE 
PARISH OF EAST FELICIANA, THE JUDGE OF THE EIGHTH FRESIDING, 


The syndic may restrain by injunction, the proceedings of creditors against 
the property of the ceding debtor, even in the hands of third persons, and 
more especially when these creditors are represented by the syndic, in 
relation to the property surrendered. 

Where the husband assists and joins his wife in an act of mortgage, his 


property in the thing thus mortgaged, is bound by it. 


This case commenced by injunction. George Seeber, one 
of the defendants, being a mortgage creditor of John Bost- 
wick, obtained an order of seizure and sale, against the 
mortgaged property, in the hands of M. and E. Boatner, as 
third possessors. The syndic of Bostwick’s creditors inter- 
posed, and obtained an injunction to stay the sale until he 
could procure a judgment in a revocatory action, which he 
had instituted against the Boatners, to recover back the 
property for the benefit of the creditors. 

The defendant excepted to the petition ‘of injunction, as 
not issuing in a case authorized by law. 2d. Not necessary 
to preserve the property. 3d. That the mortgage was given 
by Susan Bostwick, a married woman, separated in property, 
but aided and assisted by her husband, and on her own 
separate property. He prays that the injunction be dissolved 
with damages. 

The defendant then pleaded a general denial, and averred 
that the mortgage in question was executed the 3d of 
January, 1831, by Susan Bostwick, assisted and authorized 
by her husband, on her own separate property, fo A. T. 
Norwood, and E. Boatner, to secure the sum of one thousand 
four hundred and twenty-one dollars, due by her to them, 
which mortgage they transferred to this defendant. 

Upon these issues and pleadings the case was tried. 
Seeber was included in the schedule of Bostwick vs. His 
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Creditors, and placed thereon as a creditor for the amount of Eastern Disr. 
his claim. Evidence was produced on the part of the plain- 7ervary, 1838. 


tiff, to show the property mortgaged actually belonged to 
Bostwick, the husband, and was consequently liable to the 
claims of his creditors. 

On the other hand, the judgment of the separation of 
property obtained by the wife, was introduced to show her 
right to the property, and that consequently it was liable to 
her mortgage. The jury returned a verdict for the plaintiff. 
The defendant prayed for a new trial, on the ground : 

Ist. That the court misdirected the jury in charging 
them ; that the judgment of Mrs. Bostwick must be taken 
for nothing if unaccompanied by evidence of the genuineness 
of her demand on which it was rendered. 

2d. In charging them, that although Bostwick authorized 
and joined his wife in the mortgage to Norwood and Boat- 
ner, yet the act of mortgage would not bind the community 
property. 

3d. The finding of the jury is erroneous, because it merely 
postpones Seeber’s mortgage until the suit of the syndic to 
recover the property is decided. 

A new trial was refused, and from judgment confirming 
the verdict, but reserving his right to be paid as a mortgaged 
creditor from the concurso, the defendant appealed. 


Andrews and Muse, for the plaintiff. 

The injunction in this case should be maintained. The 
pendency of the suit to annul the transfer and recover the 
property about to be sold by the defendant, is sufficient 
ground to maintain it. 4 Louisiana Reports, 285, 293. 

2. If this sale is permitted to proceed, the action of nullity 
to recover the property for the creditors, would be completely 
defeated by the transfer. 

3. The judgment of separation, in virtue of which Susan 
Bostwick claimed to be the owner of this property, was a 
gross fraud ; and was never executed. It never destroyed 
the community of acquests and gains. 


————————__ 
MUSE, SYNDIC, 
v8 


SEEBER. 
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4, It was void because obtained through fraud and 
collusion, and was never published or executed. 

5. The plaintiff has a right to deny and raise the same 
objections to the new matter set out in defence, which he 
could plead were he the defendant. 4 Louisiana Reports, 335, 

6. All the property purchased by either Bostwick or wife, 
during marriage, is community property, and liable to the 
husband’s debts. 

7. The defendant, Seeber, is one of the creditors of 
Bostwick, placed on his bilan, and must look to the concurso 
for his remedy and for payment. 


Lawson and Preston, for the defendant. 


1. The judge aquoerred in refusing to instruct the jury that 
John Bostwick, by assisting his wife, and joining in the 
mortgage to Norwood and Boatner, made it his own act, 
which was binding on all the property of the community, if 
any such was included in it. He also erred in charging the 
jury that the mortgage was invalid as respects J. Bostwick. 
Louisiana Code, 1779, 1780 and 2970. 

2. The charge of the judge is erroneous, in stating that 
the judgment of separation of property of Bostwick and wife, 
which was given in evidence, must be considered null, if 
unsupported by evidence of the genuineness upon which it 
was rendered ; that the judgment itself is not evidence of 
its genuineness. 

3. A judgment is at least prima facie evidence against 
third persons, and cannot be attacked except on the ground 
of nullity, or fraud and collusion. 1 Martin, N. S., 9. 
8 Ibid., 403. 1 Louisiana Reports, 91,379. 9 Ibid, 246. 

4, The case before the court is not a contest between the 
wife and the husband’s creditors for a privilege in satisfying 
their conflicting demands ; nor a confession of judginent by 
the husband, or receipt for property in a marriage contract. 
It is a contravt between the mortgagee of the wife, separated 
in property, and the third possessor holding under a forced 
alienation, and the creditors of the husband, who has since 
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become insolvent. In this contest neither fraud, collusion or Eastern Dist. 
nullity, is alleged against the wife’s judgment, under which Peruary, 1858. 
she acquired the property in contest. MUSE, SXNDIC, 
5. In contests between the wife and the husband’s — gscnun. 
creditors, it is in her power to administer proof of her demand 
in support of the judgment; but in a contest between her 
mortgagee and vendee under a forced alienation, and the 
husband’s creditors, this becomes impracticable, and she or 
they should not be required to produce proof. 
6. It is a principle well settled by judicial decision, that a 
bona fide purchaser is not affected by fraud in his vendor, 
towards those from whom he purchased, if he has a legal 
title to the thing sold. 8 Martin, N. S., 215. 
If this principle is sound in absolute sales, is it not equally 
applicable when limited legal rights are created on the same 
property. 
7. The property mortgaged, in this case, did not belong to 
J. Bostwick at the time, but to his wife, acquired by her in 
the execution of her judgment of separation, and by pur- 
chases made subsequent to the separation. If her judgment 
and the sale of the property to her were fraudulent, then 
Bostwick’s creditors should have brought direct revocatory 
actions, to have them avoided. More than a year has 
elapsed and this action is barred by prescription. 5 Martin, 
NM. S., 364. 5 Louisiana Reports, 124. 9 Ibid., 385. 


Bullard, J., delivered the opinion of the court. 


This case is intimately connected with that of the same 
plaintiff vs. Boatner et al., just decided, and may be regarded 
rather as an incident thereto. 

The defendant, who appears as a creditor of John Bostwick 
in the concurso, for a debt due on mortgage, having taken 
out an order of seizure against the property in possession of 
the Boatners, as third possessors, pending the suit of the 
syndic to annul the transfer of the same property to them, 
Was enjoined at the suit of the syndic, from any further pro- 
ceedings, until the question of title should be decided. There 
was a verdict for the plaintiff, and a judgment maintaining 














542 CASES IN THE SUPREME COURT 


Eastern Dist. the injunction, but reserving to the defendant, Seeber, his 

February, 1838. right to pursue his claim after the final decision of the case 

“muss, srxvic, Of the Syndic vs. Yarborough et al.; and the defendant has 
srsecn,  &Ppealed. 

The defence set up, was, that the property mortgaged was 
the separate estate of Mrs. Bostwick, and that John Bostwick 
never had any right to it, and that the syndic had no right 
to interfere. The same questions were, therefore, presented 
and examined, as in the case of the syndic against the pur- 


The syndic chasers of the property. They were decided in the same 


may restrain by Way. 
tion, tl a . ; 
oe. a of We are of opinion that the syndic was authorized to resort 
as a again to an injunction, in order to maintain the property in contro- 
1 . . 
the ceding debt- versy, in statu quo, more especially against the proceedings 


th 
a ae pe of one of the creditors of John Bostwick, who was represented 


persons, —_and by the syndic in relation to the property surrendered. 


more especially : tia 
when these cre- The right of Seeber to be paid in the concurso as a 


ditors ar 2° . oncnt 
sented by the mortgage creditor, has been reserved. As to the validity of 


syndic, in rela- eee a 
i aaah i the mortgage upon the property of Bostwick, we think that 


—* surrender- he having joined in the mortgage, his property thus mort- 
Where the £2g¢4 is bound, although a different opinion appears to 


husband assists have been intimated by the judge in his charge to the jury. 
wife, saan act But we do not consider this a sufficient ground to remand 
of mortgage, his 

me og tL, the case, because such a question was not fairly presented by 
thing thus — the pleadings, and because by the judgment finally rendered, 


1, is b 
is bound the whole question was left open. 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the District Court be affirmed, with costs. 
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OF THE STATE OF LOUISIANA. 


ERWIN US. DUPLESSIS. 


APPEAL FROM THE COURT OF THE FOURTH JUDICIAL DISTRICT FOR TIE 
PARISH OF IBERVILLE, THE JUDGE OF THE DISTRICT PRESIDING. 


Where promissory notes are sold at auction for less than their real amount, 
the maker, when sued on them, may show by testimony, that the pur- 
chaser became his agent, and bought the notes in for his benefit. On 
this showing the notes will be decreed to be delivered to the maker, on 


his reimbursing the purchaser the price he paid for them. 


This is an action on two promissory notes, one for five 
thousand dollars, and the other for four thousand dollars, 
drawn by the defendant, and dated the 27th of February, 
1833, payable one year after date, to the order of Martin 
Duralde, and endorsed in blank. The notes were made 
payable at the domicil of John K. West, in New-Orleans, 
and duly protested for non-payment. 

The plaintiff admits a credit of three thousand two 
hundred dollars on the notes, and demands judgment for 


the remaining sum of five thousand eight hundred dollars, 


with interest and costs. 

The defendant denied that the plaintiff came into the 
possession of the notes in the due course of business, or that 
he paid a valuable consideration for them. He further 
averred, that the notes sued on were the property of Martin 
Duralde, and by him surrendered to his creditors, by whom, 
through their agent or syndic, the notes were sold at public 
auction, in the city of New-Orleans, the 14th of May, 1834; 
that F. Gardere and Felix de Armas were his authorized 
agents to bid them in at the lowest price they could be had, 
all of which was made known to the plaintiff, who com- 
menced bidding on said notes ;_ that before they were struck 
off, the plaintiff was explicitly informed by the agents, 
(Gardere and de Armas,) that they were prepared to bid 
the par value of the notes, and that the plaintiff stated 
he was bidding for the account and benefit of this defend- 
ant. Upon this understanding, the said agents desisted 
from bidding, and the notes were struck off to the plain- 


- 
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Eastern Disr. tiff for the sum of two thousand dollars. The defendant 
February, 1838. expressly charges that the plaintiff purchased the notes now 


ERWIN 
vs. 
DUPLESSIS, 


sued on, on his account, and as his agent, and that he has 
ratified the agency, and is ready to reimburse him the sum 
paid, together with commissions and interest, on the delivery 
of the notes to him. He further pleads a partial payment of 
one thousand three hundred dollars, and other matters not 
noticed on the trial. 

Upon these pleadings and the issue arising therefrom, the 
case was tried before the court. 

F. Gardere deposed, that he was the agent appointed by 
the creditors of M. Duralde, and that the notes now sued on, 
were by him, togeth®r with other effects, sold at auction; 
that at the sale he requested Felix de Armas to buy in these 
notes for Duplessis, and that de Armas replied, that Mr. 
Erwin, the present plaintiff, was bidding them in. Witness 
does not know, from what Mr. Erwin told him, whether he 
was buying for himself or another person. He bid them in 
at two thousand dollars. 

Felix de Armas stated, that he and plaintiff were at 
Duralde’s when the notes of Duplessis were surrendered ; 
that Mr. Duralde expressed his regret, as Duplessis would 
suffer by having to pay these notes; but said, they were 
secured by mortgage. Witness observed, that Duplessis 
should not suffer, as he would purchase the notes, and make 
such arrangements with him as would be agreeable. Plain- 
tiff observed, that he was friendly to both of them, and Mr. 
Denton, being the bearer of other notes secured by the same 
mortgage, would always be ready to please and accommodate 
Mr. Duplessis. 

Witness further states, that at the sale, he commenced 
bidding on these notes, and plaintiff covered his bid. He 
called the latter apart, and asked him whether he -was 
bidding for himself or Duplessis, and was told he was bidding 
for Duplessis, and that he would settle with Duplessis for 
the price at which the adjudication of the notes should be 
made, upon which, witness ceased bidding; that a day or 
two after the sale, witness having heard it was the intention 
of plaintiff to write, or had written, requesting Duplessis to 
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come to the city and settle for the full amount due on the Easrerw Dist. 
notes. He went to the plaintiff to ascertain the truth of the ¢rwary, 1838. 
matter. Plaintiff said he bought the notes for himself and — snwix 
Mr. Denton; that he asked him whether he would settle  ,  ressis, 
with Duplessis for the whole amount due on the notes, or 
only the amount at which they were adjudicated to him, at 
the sale ? and plaintiff remarked, there would be no difficulty 
on the subject. Witness endeavored to get a positive answer, 
but plaintiff evaded giving one, again replying “there would 
be no difficulty.” 
Witness finally states, that at the time of the sale, he told 
plaintiff, if he was not bidding for Duplessis, that he (witness) 
would bid the par value of the notes for him. 
John K. West says, he heard the plaintiff say that he 
bought two notes, answering to the description of those in 
suit, at the sale of Duralde’s effects; and he told witness 
that he bought these notes for Duplessis, and stated at the 
same time, that he entertained the greatest respect for 
Duplessis, and requested witness to write to him, requesting 
him to visit the city, that they might have a settlement; 
witness did so at the plaintiff’s request. He knows nothing 
further. 
The defendant proved a partial payment of one thousand 
three hundred dollars, in addition to that allowed by the 
plaintiff. 
The following letter, from the defendant to the plaintiff, 
was produced in evidence: 


‘Plaquemine, April 19, 1835. 
“James Erwin, Esa.: 

“Dear Sir :—Your letter, dated the 13th instant, was 
received by me, yesterday. I would immediately have left 
for New-Orleans, but having a dozen workmen at this 
moment repairing my cattle steam-boat, and who entirely 
depend on me for directions, I am forced to postpone going 
for seven or eight days; yet, should your intention be to 
leave New-Orleans before that time, please to inform Mr. 
West of it, as you pass his office ; he will write to me, and I 

69 
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Eastern Dist. Will let nothing prevent my meeting your wishes immediately. 
February, 1858. | accept with thanks the assurances you give me to be liberal 


ERWIN 


v8. 
DUPLESSIS, 


and accommodating for the amount that will be due you by 
me, for the notes and debt purchased by you at the sale of 
Duralde’s estate, and your friendly offer to me in obtaining a 
satisfactory arrangement with Colonel Denton, the holder of 
three of my notes. 
“Very respectfully, &c., 
“F. DUPLESSIS.” 


The evidence further showed that the sale and adjudication 
of the notes was made to the plaintiff, and in his name. The 
sale was made in May, 1834, and this suit instituted the 4th 
of April, 1836. 

Upon this evidence the case was tried. 

The district judge was of opinion, that the evidence was 
insufficient, under all the circumstances, to show that the 
plaintiff acted as the negotiorum gestor of the defendant, but 
that he purchased the notes sued on, for himself, and was 
entitled to recover the amount due on them. The plaintiff 
had judgment for four thousand five hundred dollars; and 
the defendant appealed. 


A. N. Ogden, for the defendant and appellant, contended, 
that the testimony of the witnesses proved completely the 
agency of the plaintiff, in purchasing these notes for the sole 
use and benefit of the defendant. 

2. The defendant has fully ratified the agency of the 
plaintiff, and is entitled to the benefit of the purchase. 


James Porter, for the plaintiff, urged, that the testimony was 
insufficient to sustain plaintiff's claim. 

The evidence, although apparently positive and certain, 
yet, when carefully analysed and compared, will show, that 
the witnesses either did not understand the remarks made by 
Erwin, or had forgotten what really passed. 

1. In the first place, the first witness, Gardere, does not 
swear that he heard any thing from Erwin on the subject ; 
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all that he knew, was hear-say, being derived from De Easteex Disr. 
Armas. His testimony, then, amounts to nothing; and rwary, 1838. 


besides, contains matter which nullifies the weight it would 
otherwise be entitled to. Gardere was the agent appointed 
by the creditors of Duralde, to have those notes sold. It is 
not to be presumed, that while acting in such capacity, he 
intended to cause any portion of the property to be struck off 
below its value. If the notes went up to par, it was imma- 
terial to Duplessis, who bought them, as they had to be paid 
for. ‘The only way he could derive benefit was, by becoming 
the purchaser at less than the value: but this could only be 
done by injuring the creditors; and Mr. Gardere’s character 
forbids the belief that he would lend himself to any such 
purpose. The only way this error can be accounted for, is, 
that he had forgotten. 

2. The evidence of De Armas, also, contains intrinsic 
proof that he, too, was mistaken. The conversation which 
took place at Duralde’s, prior to the sale, shows, that at that 
time, the witness and the defendant, Erwin, by their obser- 
vations in reply to what Duralde said, only contemplated the 
protection of Duplessis from being called on for immediate 
payment of the notes. It amounted to this, that whilst the 
notes were the property of Duralde, his friendly feelings 
would not permit him to press Duplessis for payment; and 
the remarks of De Armas and Erwin, in reply, went to assure 
him, that if they became the purchasers, Duplessis should be 
in like manner indulged. This shows the intention of Erwin 
and De Armas, prior to the sale; and creates a strong 
probability that the witness did not recollect what passed at 
the sale. When taken in connection with all the other facts 
of the case, it is impossible to resist the conviction, that 
Erwin merely said he was friendly to Duplessis, or words 
equivalent thereto, meaning, in accordance with the former 
conversation, that he would not press Duplessis for the 
payment. 

3. The evidence of John K. West must be taken into 
consideration, in conjunction with the letter of Duplessis to 
Erwin, and it will be evident that he, too, was mistaken. 


ERWIN 
v8. 
DUPLESSIS, 








548 


CASES IN THE SUPREME COURT 


Eastsrn Dist. The witness says, he wrote to Duplessis at Erwin’s request. 
February, 1838. Tf he did so, it is probable, it is almost certain, that he com- 


ERWIN 
v8. 
DUPLESSIS. 


municated to Duplessis, who was his brother-in-law, and to 
whom, it must be supposed, he wrote fully and confidentially, 
the amount of Erwin’s conversation, Whether he commu- 
nicated such facts as he says he derived from Erwin, will be 
seen when the letter of Duplessis to Erwin is examined. 

4, That letter is an important document, not only on 
account of what is contained in it, but also of what it does 
not contain. It is evident, that at the date of that letter, 
Duplessis was ignorant that Erwin had bought the notes 
for him, Duplessis, notwithstanding West’s letter above 
mentioned, and Erwin’s letter, to which Duplessis’ is a reply! 

He speaks of “ the notes and debt purchased by youat the sale 
of Duralde’s estate.” He does not say, purchased by you for 
me. He also thanks him for his offer “to be liberal and 
accommodating for the amount that will be due you,” &c. 
But why these thanks for such an offer, if Erwin had bought 
the notes for Duplessis? Can it be supposed that Erwin 
offered to be liberal and accommodating for the two thousand 
dollars which he had gratuitously advanced for the benefit of 
a stranger, without interest, or a call for payment during one 
year! Did Duplessis understand Erwin’s offer thus? If he 
did, it was passing strange that he did not thank him for the 
advance made on his account, and offer instantly to refund 
the money. Why was not Erwin’s letter produced? It is 
almost impossible to believe that West ever informed 
Duplessis that Erwin had bought in the notes for Duplessis ; 
and it is equally hard to believe, that if such had been the 
case, or if West had believed it, he would have failed to 
inform his brother-in-law of that fact, when writing to him 
on the subject. West must have been mistaken. 

5. If Erwin had bought in these notes for the defendant, 
he had a right at any time, until a ratification of his acts by 
Duplessis, to change his mind. There is conclusive proof 
that he did so, by bringing this suit, and there is no proof on 
the record, of a ratification, express or implied, by Duplessis, 
except the offer contained in his answer, when sued. That 
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was too late. An offer was made and not accepted, until Eastern Drsr. 


withdrawn. February, 1838. 
6. There is no evidence that there was any motive which — erwin 
v8. 


could have induced Erwin to act as defendant alleges. Itis — pyprussis, 
true, he said he was friendly to Duplessis, and gave strong 

proof of it, by the indulgence of two years extended to him 

before instituting this suit. But to suppose that he advanced 

two thousand dollars for these notes on Duplessis’ account, 

lay out of the principal and interest for two years, without 

any offer on the part of Duplessis to refund the money, is to 

suppose that Erwin did not understand his own interests, nor 

Duplessis feel grateful for favors conferred; a supposition 

which cannot be entertained of either. 


Carleton, J., delivered the opinion of the court. 

This action is brought for the balance due on two promis- 
sory notes, against the maker, who, in his answer, admits 
his signature, but denies that the plaintiff is the owner and 
proprietor of the notes, and avers that they were surrendered 
by Martin Duralde to his creditors, whose syndics caused 
them to be sold at auction, as part of the effects surrendered ; 
that they were bid off for the sum of two thousand dollars, to 
the plaintiff, who acted therein as the agent of defendant, for 
whom, and on whose account they were bought; that he is 
ready to repay the plaintiff the price he gave, together with 
commissions and equitable interest; that if, however, the 
notes should be decreed to be the property of plaintiff, that 
defendant, in that case, would be entitled to a further credit 
thereon of one thousand five hundred and thirty-nine dollars 
and fifty cents; and concludes with a prayer, that the 
plaintiff’s demand be dismissed, and by way of re-conven- 
tion, prays that he may be recognized and decreed to be the 
true and lawful owner of the notes, and that they be delivered 
up to him. 

The cause was submitted to the court, who allowed the 
credit claimed by the defendant, and for the balance, rendered 
judgment in favor of the plaintiff. ‘The defendant appealed. 
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Several witnesses were examined under commission, one 
of whom, John K. West, says, “that plaintiff told witness 
that he bought the notes for defendant, for whom he enter- 
tained the greatest friendship, and requested witness to write 
the defendant to visit the city, in order to settle with him. 
Witness wrote in accordance with plaintiff’s request.” 

Another witness, Felix de Armas, states, that at the sale, 
he commenced bidding on the notes; that the plaintiff 
covered his bid, when witness called him aside, and asked 
him whether he was bidding for himself or Duplessis; he 
answered, that it was for Duplessis, and that he would settle 
with him upon the price at which the adjudication of the 
notes should be made; upon which, witness ceased bidding, 
and the notes were struck off to Mr. Erwin for two thousand 
dollars. 

But it is contended by plaintiff’s counsel, that the whole 
of this testimony is overthrown by the acknowledgment 
contained in a subsequent letter from the defendant to plain- 
tiff, in which he uses the following language: “I accept, 
with thanks, the assurances you give me, to be liberal and 
accommodating for the amount that will be due you by me, 
for the notes and debt purchased by you at the sale of 
Duralde’s estate.” 

We are compelled to differ with the counsel in his 
conclusions, drawn from this letter. We think its language 
may well apply to the two thousand dollars, the price of the 
notes, and not to the amount of the notes themselves, and 
thus made to harmonize with the testimony of the witnesses, 
and strengthen, rather than weaken what they say. 

It appears to us, therefore, that the agency of the plaintiff 
in purchasing the notes, is fully made out, and that the true 
ownership of them is in the defendant. We think the 
decree of the court is erroneous. 


Wherefore, it is ordered, adjudged and decreed, that the 
judgment of the District Court be avoided and reversed, and 
reserving to the defendant, Duplessis, the right to demand 
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possession of the notes on reimbursing the plaintiff the price Easrerw Dist. 
he paid for them: it is further ordered and decreed, that the February, 1858. 


appellee pay costs in both courts. NOE 
vs, 
TAYLOR, 





NOE US. TAYLOR. 


APPEAL FROM THE COURT OF THE FOURTH JUDICIAL DISTRICT, FOR THE 
PARISH OF POINT COUPEE, THE JUDGE THEREOF PRESIDING. 


[f the seller is not bound, in a contract of sale, to make the transfer of the 
property to the vendee, before the price is paid or tendered ; or that the 
transfer and payment be simultancous; still he is bound, previously, to 
exhibit a valid and unincumbered title, before he can call on the vendee 
for performance of his part of the contract. 

So where A sells to B, a tract of land, and stipulates to make a title in fee 
simple on a particular day, and that B forfeits a sum already paid, if he 
fails to comply with his part of the covenant, 7. e. pay the price: Held, 
that it was the duty of A, first to show that his titles were good and free 
from incumbrance, before he could call on B for payment, or for a tender 


or consignment of the money and notes set out in the contract. 


This is an action to recover the sum of four thousand five 
hundred dollars, which the plaintiff had advanced to the 
defendant, William Taylor, on a contract of sale of a planta- 
tion and slaves, agreed upon, but never definitively exe- 
cuted. The defendant avers that this sum is forfeited to his 
use and benefit, in consequence of the plaintiff’s failing to 
comply with his part of the contract, according to the stipu- 
lations in the agreement. 

On the trial, the written agreement between the parties, 
in pursuance of which the contract of sale was to be com- 
pleted, was produced in evidence and relied on by the 
defendant, as working the forfeiture of the sum claimed. 
The judge charged the jury at length on the nature and 
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Fastern Dist. effect of the agreement, which was excepted to by the 
February, 1858. plaintiff ’s counsel. 
NOE The charge of the judge, and agreement, and all the 
vartor. Material facts of the case are fully set out in the opinion of 
the court which follows. 
There was a verdict and judgment for the defendant, from 


which the plaintiff appealed. 


A. N. Ogden, for the plaintiff and appellant, relied on the 
following points to reverse the judgment below : 

1. The plaintiff was not bound to make a tender of the 
price, because the mortgages existing on the property had 
not been erased. 

2. If it was impossible for the defendant to make a good 
and valid title to the property on the day fixed by the agree- 
ment, the plaintiff was discharged from the obligation of 
tendering the price; and the record shows clearly that 
such impossibilities did exist. Woodruff vs. Wederstrandt. 
4 Louisiana Reports, 311. 

3. If the defendant intended to retain the money advanced 
by the plaintiff, on the price of the property, it was his duty 
to put the plaintiff in delay, by calling on him to complete 
the sale, and showing his ability to make a valid and 
unincumbered title to the property. 

4, The court below charged the jury erroneously, that a 
tender of the money and notes by the plaintiff, was, under 
any circumstances, a pre-requisite to establish a right to the 
money advanced. 


Mitchell, for the defendant. 


This is an action to recover back a sum of money forfeited 
to the defendant, by the non-compliance of the plaintiff with 
his agreement to purchase certain lands and slaves. What- 
ever may be the question as to the completion of the contract, 
he who presents himself in a court of justice, must first com- 
ply with his engagements, if he would be listened to and 
expect relief. 1 Louisiana Code, article 1906-7. 2 Trophlong, 
vente, 76, in notes. 
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2. No tender or offer to pay the price was ever made by Easrerx Dist. 
plaintiff. He neither appeared himself or by an agent, at February, 1838. 


the time agreed on to complete the contract; therefore he is 
in default. The defendant was not bound to deliver if the 
purchaser did not appear to pay the price ; for a delivery of 
a title is a delivery of the thing sold. Louisiana Code, arti- 
cles 2455, 2463. 1 Trophlong, venie, page 471, 482-3, and 
noles. 

3. If the sum received by the defendant was earnest 
money, it was forfeited. The damages consequent upon a 
non-compliance, having been fixed by the parties in the 
written agreement, the court cannot alter them. Louisiana 
Code, 2438, 1928. 1 Trophlong, vente, 205, No. 135. 
6 Toullier, 287, 288, No. 275. 

4, All the mortgages and incumbrances on the property 
were well known to the plaintiff before he entered into the 
agreement. These the defendant were not bound to raise 
before the contract of sale was completed, and the purchase 
money paid or tendered in payment. 

5. The finding of the jury is conclusive in favor of the 
defendant, in questions of this kind. But the equity of the 
case is also strongly in his favor; when the value of the 
property is diminished since the payment ought to have 
been made, the purchaser must make good the deficiency. 
Louisiana Code, article 2543. 


A. N. Ogden, in reply. 

The defendant having failed to have the mortgages 
released, which were still existing on the property intended 
to be conveyed under the agreement, showed that he was 
unable to make a good title. The plaintiff was thereby 
exonerated from the obligation of payment, or even tendering 
the money in payment. 1 Peters’s Reports, 462, 464-5. 

2. The defendant, who is the seller, being unable to make 
a good and unincumbered title to the premises, the contract 
is at an end, by the fault of the defendant and he is not 
entitled to any forfeit. 

70 
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FAstenn Ist. 
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Carleton, J., delivered the opinion of the court. 

On the 21st July, 1836, the parties in this cause stipulated 
in substance as follows: William Taylor agreed to sell to 
James Noe, a tract of land, thirty-five arpents by sixty deep, 
and the cypress swamp on the opposite side of the Missis- 
sippl, with sixty-nine slaves, horses, agricultural implements, 
&c., on the Ist day of January next thereafter, and to 
deliver the same on that day, provided said Noe shall strictly 
comply with his part of the agreement, viz: to pay the said 
Taylor one hundred and thirty thousand dollars: four thou- 
sand five hundred dollars in money, and one hundred and 
twenty-five thousand five hundred dollars, on said first of 
January, of which, twenty-five thousand dollars are to be 
paid in gold or silver, and the balance in four promissory 
notes, one payable on Ist January, 1858, one on Ist January, 
1839, one on Ist January, 1840, and one on Ist January, 
1841, payable and negotiable at the Union Bank of New- 
Orleans; each note endorsed by two responsible planters, 
worth at least two hundred thousand dollars, with an addi- 
tional endorsement of a responsible commercial house in 
New-Orleans. The slaves not to be warranted such for life, 
nor the titles to be warranted otherwise than conformably to 
such decree as has been, or may be rendered by the Supreme 
Court of Louisiana, in regard to the will of Julien Poydras, 
in relation to said slaves. And Taylor further stipulated, 
“to make said Noe a title in fee simple to said tract of land, 
on the first day of January, and at the same time, such title 
to said slaves as is above expressed, provided, said Noe shall 
faithfully comply with the agreements and covenants above 
and herein expressed. It is also hereby understood, agreed 
and declared, by and between said parties, that in the event 
of said James Noe not complying with his said engagements 
and covenants on said first of Januaty next, he forfeits said 
sum of four thousand five hundred dollars, and that said 
Taylor may convert this sum to his own use, to indemnify — | 
himself for the chances of making a better sale of his 
property.” 
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The plaintiff brings this action to recover back the four Eastrrw Dist. 
thousand five hundred dollars, paid at the date of the con- /eeruary, 1858. 
tract. He avers that he had made on his part, all necessary NOE 
D, arrangements for the fulfilment of his obligations towards — ,Vton. 
3. the defendant, but that the defendant was unable to make 
g, an unincumbered title to the property sold, because of the 
Lo existence of certain mortgages on the land, and because the 
ly decision of the Supreme Court had made it impossible he 
id should comply with his contract in relation to the slaves. 
1 By a supplemental petition he claimed the further sum of 
id four thousand five hundred dollars as damages. 
of The defendant answers, that Noe was bound before he 
ve received the titles to the property, to pay the twenty-five 
ry thousand dollars in money, or to make a tender or consign- 
vy) ment thereof, as also of the four notes of twenty-five 
y> thousand dollars each, by the receipt of which, he would 
v- have been able to raise the mortgages and disincumber the 
rs, titles; that the existence of the mortgages was known to 
li- the plaintiff at the date of the contract, as also the conditions 
in and obligations affecting the slaves ; that the four thousand 
fe, five hundred dollars are forfeited by the plaintiff, by reason 
to of his inability to comply with his engagement, and are not 
ne sufficient to indemnify him for the loss he has sustained in 
AS, being deprived of the chance of effecting another sale, and 
-d, ‘in the diminution of the value of the property. 
id, The cause was tried by a jury, and their verdict being for 
tle the defendant, the judgment of the court was rendered 
all accordingly, and the plaintiff appealed. 
ve Our attention is first drawn to the judges charge to the 
ed jury, to which plaintiff’s counsel took a bill of exceptions ; 
‘nt the charge is as follows : 
nts Ist. “ The plaintiff was bound to make a tender of the 
aid | specie and endorsed notes, before he could exact a sale from 
uid defendant. 
ify | 2d. * This tender must be made by himself, or by an 
his agent having a written power of attorney to accept the sale 
for plaintiff, and to make the payment as stipulated. 
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Eastern Dist. 3d. “ If the plaintiff had made this tender, and then the 
February, 1858. defendant had not passed, him a title free of mortgages or 


wok other incumbrances ; or if the defendant could not then have 
a passed a good and valid title, the plaintiff would have been 
TAYLOR. 


entitled to recover back the money paid when the contract 
yi 
was entered into. 

4. “ Before the plaintiff could exact of the defendant the 
performance of his part of the obligation, it was necessary 
he should have put the defendant in delay, by tendering to 
perform his part of the obligation, and requiring defendant to 
perform his part in writing, or in presence of two witnesses, 

5. * The Supreme Court have decided the case read from 
the reports on the will of Julien Poydras ; and if you are 
satisfied that the slaves contracted to be sold, were only a 
part of those slaves, and that from that decision the defend- 
ant could not have complied with his part of the contract, 
and that the plaintiff had made the tender above mentioned, 
at the time and place mentioned in the contract, by himself, 
or a duly authorized agent as above mentioned ; then, in 
such case, the plaintiff is entitled to recover. 

ce afe j . 

If the seller is 6. “If the defendant, at the time and place agreed on, 
not bound, in a had refused to perform his contract, then it would have been 
contract of sale, : ; 
to make the useless to tender the money and notes; but otherwise, if the 
transfer of the ° ee Tae — oe a 
manana te thee defendant did not so refuse, but on the contrary, offered to 
vendee, before perform 1 ag 
the price is paid . 
or tendered, or We think the court erred. It appears to us that when a 
_— ge sale is in question, the attention of the parties is first directed 
nea towards the thing to be sold. The seller sets out its quali- 
stilhe isbound, , . ; 3 , ; ‘ 
previously, toex- ties and his title, and the buyer examines into their verity. 

pitta caitdiand a: é jf 
cena” These preliminaries are usually settled, and the price pro- 
title, before ~~ pounded by the seller, before the mode of payment is fixed. 
can ca on ie me , 7 
vendee for per- If the qualities of the thing be unacceptable to the buyer, 

* formance of hi é : i 
conagar yg con. the titles defective or incumbered, he usually withdraws, and 
tact. the negociation ceases. This is the course, which we think 

So, where : : : ° 
plc sunt every man’s experience teaches him, the bargain takes as it 


ahr advances towards completion. 
yulates ake 


atitleinfeesim- — [f, however, it be said that the seller is not bound to ake 
8 on a particu- 


ar day, and that the transfer before the price is tendered, or that payment 
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should be simultaneous with the transfer ; still, in both cases 
the seller would be equally bound, previously to exhibit a 
valid and unincumbered title. This is the first and most 
important step to be taken, and lies at the foundation of the 
contract of sale. 

In this view of the subject, we think it was the duty of 
Taylor, first to have shown that his titles were good and free 
from incumbrances, before he could call upon Noe for a 
tender or consignment of the money or notes set out in the 
contract, 


It is, therefore, ordered, adjudged and decreed, that the 
verdict of the jury be set aside, and the judgment of the 
District Court be avoided and reversed; that the cause be 
remanded for a new trial, with instructions to the judge to 
abstain from charging the jury contrary to the opinion herein 
expressed; and that the appellee pay costs in both courts. 





BABIN US. BROSSET. 


APPEAL FROM THE COURT OF THE FOURTH JUDICIAL DISTRICT, FOR THE 
PARISH OF IBERVILLE, THE JUDGE OF THE SECOND PRESIDING. 

The wife may alienate her paraphernal property, with the consent of her 
husband; but if the husband has received, individually, the amount of 
the paraphernal property thus alienated, the wife has a legal mortgage 
on all his property, for reimbursement. 

' 

Where a sum of money was received by the husband and wife, joinély, 
during marriage, which constituted her paraphernalia, and there is no 
evidence that the money thus received was converted to his individual 


use, the wife has no legal mortgage on her husband’s property. 


This is an action for a separation of property between 
husband and wife. 
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Eastern Distr. 
February, 1858. 


BABIN 
v8. 
BROSSET. 


B forfeits a sum 
already paid, if 
he fails to com- 
ply with his part 
of the covenant, 
i. e., pay the 


pri ce: Held, that 


it was the duty 
ot <A, first to 
show that his ti- 
tles were good, 
and free from in- 
cumbrance, be- 
fore he could 
call on B for 
payment, or for 
a tender or con- 
signment of the 
money and notes 
set out in the 
contract. 
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BABIN 
v8. 
BROSSET. 


February, 1858. 


CASES IN THE SUPREME COURT 


The plaintiff alleges, that in December, 1831, she was 
married to the defendant, and at the time, she was possessed 
of, and brought into the support of the marriage, as her 
separate and dotal property, the sum of two thousand and 
sixteen dollars in cash, which was paid to her and her husband, 
by her tutor. She further states, that her husband’s pecu- 
niary affairs have become very much embarrassed, and she is 
in danger of losing her dotal rights; wherefore, she prays to 
be separated in property from her husband, and that she have 
judgment for two thousand and sixteen dollars, with a legal 
mortgage on all his property, for the restitution of this sum. 

The plaintiff had judgment separating her in property and 
goods from her husband, and against him for two thousand 
one hundred and thirty-nine dollars, without mortgage ; and 
she appealed. 


Edwards, for the plaintiff. 

1. The judgment of the District Court is erroneous, and 
should be reversed, because it does not recognize and decree a 
legal mortgage to the wife, for the restitution of her dotal 
and paraphernal effects. 

2. It was shown that the paraphernal effects of the wife 
sued for, consisted in money, which was received during 
matriage, for the replacing of which, she has a legal mort- 
gage on all the property of her husband. Louisiana Code, 
2367, 3287. 3 Martin, N. S., 239. 7 Louisiana Reports, 292. 


Labauve, for defendant, contended, that the wife had no 
legal mortgage on the property of her husband, in this case. 
She has not brought her case within the law, because it is not 
shown that the husband received and used her paraphernalia 
for his individual benefit. , 


Bullard, J., delivered the opinion of the court. 

In this case, the only question presented for our solution 
is, Whether the plaintiff has a legal mortgage on the property 
of her husband for an amount of money received by them 
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jointly, during marriage ; which, it is not denied, constitutes Easterx Drsr. 


her paraphernalia. February, 1858. 
The Louisiana Code, article 2367, provides, that the wife BARIN 
v8. 


may alienate her paraphernal property, with the consent of — ynosser, 
her husband ; but should it be proved that the husband has _ The wife may 
wat ’ alienate her pa- 
received the amount of the paraphernal property thus raphernal — pro- 
alienated, or otherwise disposed of the same for his individual RO: Wa Se 
: consen 0 er 
interest, the wife shall have a legal mortgage on all the husband; but if 
property of her husband for the reimbursing of the same. pe ie PS 
The wife has the administration of her paraphernalia, and — aa o 
if she has confided it to her husband, she may resume it raphernal _pro- 
or s Th , sid h h perty thus alien- 
uring marriage. ere Is no evidence that the sum ated, the wife 
received has been converted to the individual use of the a oe 
husband ; and we, therefore, think the wife’ has failed to pooperty for re- 
: sonie . : imbursement. 
bring her case within the article relied on. tenatae 
: . j . Where a sum 
The case of Robin vs. Castille, which has been cited, has of money was 
» ye y the 
no analogy to the present. In that case, we held, that jusband > and 
: : ‘ wife jointly du- 
money received by the husband during marriage, on NT aan 
of his wife, was her separate property ; and that her heirs, which constitu- 


; ‘ : : , ; ted her para- 
on the dissolution of the community, might recover it without phernalia, ee 


iti . j a2 there is no evi- 
waiting for a final settlement of the community. 7 Louisiana oe dae ae 
Reports, 292. money thus re- 
3 : sah ‘ , ceived was con- 
The wife, in our opinion, acquired no separate title by the verted to his in- 
iff j j j r oti] dridual use, the 
sheriff’s sale, which is relied on. The community still (pein? yf 
existed, and such a sale cannot be construed to be a gal mortgage on 
. : ier husband’s 
replacing of her paraphernal effects, by contract with. her property. 
husband, according to a just interpretation of article 2421 of 


the Louisiana Code. 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the District Court be affirmed with costs. 
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THOMPSON 
VS. 
SCALES, 


Eastern Dist. - 


CASES IN THE SUPREME COURT 


THOMPSON US. SCALES. 


APPEAL FROM THE COURT OF THE FOURTH JUDICIAL DISTRICT, FOR THE 
PARISH OF IBERVILLE, THE JUDGE THEREOF PRESIDING, 

The prescription of personal actions in this state, was fen years, before the 
promulgation of the Louisiana Code, in 1825, whether the parties were 
absent or present. 

When the law is changed while prescription is running, it will be computed, 
and its benefits allowed under both laws, according to the principles 
established in the case of Goddard’s Heirs vs. Urquhart. 6 Lovsisiana 
Reports, 659. 

A receipt for a sum of money, coupled with a quantity of sugar, which the 
bailee promises to ship to a certain place, “sell to the best advantage, 


bb] 


and account to the bailor for the net proceeds :” the money will not be 
considered as a deposit, a loan, or payment of an antecedent debt, but 
employed and laid out for the benefit of the bailor, and its proceeds 


to be accounted for by the bailee. 


This is a personal action, instituted the 4th of May, 1835, 
by attachment, on the following instrument of writing. The 
suit is against Nancy Scales, as the sole heir and the mother 
of Nathaniel Scales, jr., deceased, residing in North Carolina. 
Service of process was acknowledged by her attorney, who 
was garnisheed the 23d of June, 1835. The receipt sued 
on, is as follows: 


“Received this 30th day of March, 1820, of Joseph 
Thompson, eleven hundred ‘and ten dollars and fifty cents, 
which cash; also, twenty thousand pounds of sugar, 
shipped on board of the steamer George Madison, shipped 
to St. Louis, which I promise to sell to the best advantage, 
and account to the said Joseph Thompson for the net 
proceeds thereof.” 

(Signed, ) “NAT. SCALES.” 


The plaintiff demanded judgment for the sum of money 
mentioned in the receipt, and also two thousand doilars for 
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the proceeds of the sugar, together with legal interest from Easterns Dist, 
jtdicial demand. February, 1838. 
A curator ad hoc, was appointed to represent the defendant, —tuomesox 
who resides abroad. He pleaded a general denial, and —gcarzs, 
prayed for general relief, and for judgment. 
The attorney appointed to defend the absent defendant, 
pleaded prescription. 
He further averred, that the plaintiff’s demand was not 
just, as he well knew, because he and Robert Thompson 
were curators of Nat. Scales’ estate, and he never presented 
this claim during all the time the estate was administering, 
but has long since demanded it from the heir. The defendant 
then sets up a claim in reconvention, which she prays may 
be allowed, and that the plaintiff’s demand be rejected. 
Upon these pleadings and issues, the case was tried before 
the court alone. 
Some evidence was taken on interrogatories propounded to 
the plaintiff, touching the demand in reconvention, and 
parole evidence, to explain the nature of the plaintiff’s 
demand. 
The district judge was of opinion, that the money part of 
the receipt was in the nature of a loan, and barred by the 
prescription of three years. 
In relation to the sugar, there was no period fixed when 
prescription should begin to run. It was the duty of the 
party claiming the benefit of prescription, to have shown a 
time, or fixed period, when it should commence: this not 
having been done, it cannot be allowed. 
Judgment was rendered in favor of the plaintiff for one 
thousand two hundred and fifty dollars, the proceeds of the 
sugar, proved to be worth six and a quarter cents per pound, 
and the expenses of the voyage to be paid out of the money 
advanced. The defendant appealed. 


Edwards, for the plaintiff, contended, that the judgment 
should be so amended as to allow the sum of one thousand 
one hundred and ten dollars, mentioned as cash in the receipt, 
in addition to the sugar, because prescription does not run 

71 
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Eastern Dist. against any part of the plaintiff’s demand. This ground is 
February, 1838. assumed on the hypothesis that Scales was nothing more 


than the agent or mandator of Thompson, to sell the sugar 
and purchase supplies, &. An agent does not possess for 
himself, but for another, and cannot invoke prescription, 
whatever may be the time elapsed. Civil Code of 1808, 
page 482, ante 45 and 484, article 40. Louisiana Code, articles 
$404, 3476. 9 Louisiana Reports, 231. 

2. Personal actions, under the Louisiana Code, are not 
prescribed until the lapse of twenty years, when the 
defendant resides out of the state. Nancy Scales, the 
present defendant and heir of Nat. Scales, resides in North 
Carolina, and always has resided out of the state. Louisiana 
Code, 3508. 4 Louisiana Reports, 216. 

3. Prescription must be certain. The party pleading it, 
must make it so; it must have a certain and fixed period at 
which to commence. In this case, there is no time shown 
when it should begin to run. It could not run from the date 
of the receipt, for there was then no cause of action, and 
some time was necessary to elapse before the defendant was 
under an obligation to account and pay up. Nat. Scales 
was employed to carry the produce and funds to St. Louis, 
and there to make sales to the best advantage. ‘There was 
no time limited for this, and he never offered to account or 
make payment. 


Labauve, for the defendant, argued, to show that the 
receipt of Nat. Scales to Thompson cannot be considered 
as evidence of a debt acknowledged, but on the contrary, as 
proof of payment of a debt due him by Thompson. 

2. The whole debt or claim arising on this receipt, if any, 
in fact, ever existed, was barred by prescription at the institu- 
tion of this action. Ifthe money part is to be considered as 
evidence of a loan, it is prescribed in three years; and even 
the expenses of the sugar could not be allowed, as the court 
has done in its judgment. The whole action is barred by 
the lapse of ten years, under both Codes. See the case of 
Goddard’s Heirs vs. Urquhart, 6 Louisiana Reports, 649. 
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Martin, J., delivered the opinion of the court. Eastern Dist. 
The plaintiff claims from the defendant, heir of Nat. Peruary, 1838. 
Scales, jr., a sum of one thousand one hundred and ten  quompson 
dollars and fifty cents, and the proceeds of a parcel of sugar, Pl 
which the latter undertook to sell for the plaintiff. 
The defendant pleaded the general issue and prescription, 
and set up a claim in reconvention or compensation, for a 
sum of one thousand four hundred and forty-nine dollars and 
seventy-five cents, alleged to be received by the plaintiff for 
the deceased; and further, the price of a slave of the 
deceased, sold by the plaintiff. There was judgment for the 
plaintiff for the value of the sugar only, and the defendant 
appealed. 
The plaintiff has prayed that the judgment be so amended 
as to allow him one thousand one hundred and ten dollars 
and fifty cents, the sum first claimed in the petition. The 
defendant’s counsel has contended that the court erred in not 
sustaining his plea of prescription, and in failing to deduct 
from the value of the sugar, the expenses attending its 
shipment and sale. 
It appears to us that the plea of prescription ought to have 
been allowed. The receipt bears date the 30th of March, The prescrip 
1820, and the service of process in this suit was made on the ne a mage 
23d of June, 1835, so that the suit was brought upwards of state, was ten 
fifteen years and two months after the date of the receipt. sk hi 
The prescription is that of personal actions, which, until the el gre 
promulgation of the Louisiana Code, in 1825, was ten years, whetherthe par- 
whether the parties were absent or present. Admitting that cae 
the defendant’s ancestor died before the promulgation of that — When the law 
code, the prescription is afterwards double, the defendant ng 
residing out of the state. Counting, therefore, about five gag doi 
years and five months, elapsed before the promulgation, and its benefits 


:; lowed ° 
four years and five months had still to run, the double of gy gga 


which is eight years and ten months, which, added to five ae ma 
i rinciples  esta- 

years and five months, make fourteen years and three blished in the 
P ease of God- 

months ;' so that, assuming that eleven months and twenty- dara’s Heirs vs, 


five days was a sufficient time for conveying the sugar to St. Urauhart,6 Lou- 
isiana Reports, 


Louis, where it was to be sold, and bringing the proceeds to 659, 
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Eastern Dist. Louisiana, the plaintiff suffered upwards of fourteen years 
February, 1838. and three months to elapse, between the time when he 
~~ nompsox Might have instituted the suit, and the service of process: 
Pe. The prescription was therefore acquired. 
The receipt, which is the basis of this action, is in the 
following words: 





“Received this 30th day of March, 1820, of Joseph 
Thompson, eleven hundred and ten dollars, and fifty cents, 
which cash; also, twenty thousand pounds of sugar, shipped 
on board of the steamer George Madison, shipped to St. 
Louis, which I promise to sell to the best advantage, and 
account to the said Joseph Thompson for the net proceeds 
thereof.” 

(Signed, ) “NAT. SCALES.” 


A receipt for The difficulty consists in ascertaining the character of the 
a sum of money, 


coupled with ‘a bailment of the money mentioned in this receipt. The 
ae hich the Plaintiff considers it as a deposit; the defendant as a 
ng rt payment of an antecedent debt. The district judge has 
tain place, ‘sell considered it as a loan; hence he has concluded that the 


to the best ad- ee ; ; 
a, and ae- Plaintiff’s claim thereon, is barred by the lapse of three 


oy sage gan years. We do not concur with the defendant’s counsel, in 
proceeds;” the considering the bailment as the payment of an antecedent 


sy will not R Be aeeey a5 ‘ ° 
be considered as debt, nor with the plaintiff, in considering it as a deposit; 


igs for the receipt connects the cash with the sugar, as it uses 
an ego the words, which cash, also. The cash and sugar appears to 
debt, but em- ; ‘ mane 

ployed and laid US an object of account. The cash was, in our opinion, not to 
out for the bene- eee ither Ime ~ < 

fit of the bailor, D@ Kept by the defendant, either for himself as a payment, or 


and its proceeds for the plaintiff as a deposit ; probably it was to be employed 

to be accounted Se ; 4 ‘ 

for by the bailee. for the benefit of the plaintiff, on the trip to St. Louis, and 
accounted for on his return with the proceeds of the sugar. 
The plaintiff contends, that the defendant cannot avail him- 
self of the pleas of prescription, as the code of 1808, under 
which he received the bailment, provides, that “ those who 
possess for others and not in their own name, cannot pre- 
scribe, whatever may be the time of said possession. Thus, 


farmers, tenants, depositaries, usufructuaries, and all those 
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rs generally who hold by a precarious tenure, and in the name Easrerx Dist. 

le of the proprietor, cannot prescribe on the thing thus sold.” Feary, 1838. 

S: Code of 1808, page 484, article 45. See Louisiana Code, 3404. —tnomrson 
The receipt, in our opinion, is not evidence of a deposit. — citis, 

1e Ifa man, going on a voyage, delivers property to his friend, 


and takes his receipt, he may offer it as the evidence of a 
deposit ; it is otherwise, if the friend deliver property to the 


ah man going on a voyage. For the contract of deposit is 
is, essentially intended for the safety of the thing deposited, 
ed which is less safe in the hands of the man who goes on the 
St. voyage, than in that of him who remains at home. 

nd Neither the cash nor the sugar were intended to remain 
ds in the possession of the bailee, further than it might be 


necessary for the profitable disposal of them. It must be 
presuined, as it appears the intention of the parties was, that 
they were to be disposed of shortly after the arrival of the 


he defendant’s ancestor at St. Louis; and as soon as this was 
he effected, the obligation of the latter to account for the 
a proceeds, arose. This obligation was one which the plaintiff 
as might have enforced, on the return of the defendant's 

he ancestor; or as soon, if he did not return, as a reasonable 

ree time for his doing so had elapsed; and from that time, 
in prescription begaa to run. 

ont 

it ; It is, therefore, ordered, adjudged and decreed, that the 
ses judgment of the District Court be annulled, avoided and 

to reversed ; and proceeding to give such a judgment as in our 

, to opinion ought to have been rendered below, it is ordered, 

or adjudged, and decreed, that there be judgment for the 

ved defendant, with costs in both courts. 
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Eastern Dist. 
February, 1838. 
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M‘DONOUGH vs. THOMPSON ET AL. 


APPEAL FROM THE COURT OF THE FOURTH JUDICIAL DISTRICT, FOR THE 
PARISH OF IBERVILLE, THE JUDGE OF THE SECOND PRESIDING, 


The notary who protests, is a competent witness to prove the dishonor of a - 
note, and that due notice was given to the endorsers. 

The act of 1821, (1 Moreau’s Digest, 93) provides that the notary keep a 
record of his protests, signed by himself and two witnesses ; and the act 
of 1827, authorizes the notary’s certificate from this record to be given as 
evidence of notice to the endorsers ; but this does not exclude other modes 
in which notice may be given, and proved. 

Where the answer admits the defendants “ endorsed the noles sued on,” it is 
to be considered an acknowledgment, and suflicient proof of their 
signatures. 

A judgment of the District Court, which gives as the only reason why it 
was rendered, that “ the jury have found a verdict in favor of the plaintiff,” 


will be deemed sufficient and constitutional. 


This is an action against the endorsers on two promissory 
notes, drawn and dated at Plaquemine, (La.) the 18th May, 
1833, and payable at the Bank of Louisiana, in New-Orleans, 
the 4th May, 1834. They were protested for non-payment, 
and notice put in the post office in New-Orleans, and directed 
to the defendants at Plaquemine. 

The defendants in their joint answer deny every allegation 
in the petition, except such as are specially admitted. They 
admit they endorsed the notes sued on, but only as sureties 
of the maker, not being indebted to the holder. They aver 
further, that the plaintiff is bound to proceed against the 
maker before coming on them; and that he, in fact, only 
holds these notes as the curator of Durnford’s estate, and has 
no right of action in hisown right. They pray that the suit 
be dismissed. 

On these pleadings and issues the case was tried before 
the court and a jury. There was a verdict and judgment 
for the plaintiff, from which the defendants appealed. 
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Porter, for the plaintiff, urged the affirmance of the Easreny Disr. 


judgment, with costs and damages, on the ground that 
the appeal is frivolous and taken for delay. 


Labauve and 4. N. Ogden, for the defendants, contended, 
that there was no regular proof of notice to the endorsers ; 
the testimony of the notary was inadmissible, because the 
acts of 1821 and 1827, provide that the notary shall keep 
a record of his protests, and a certificate from this record is 
the proper evidence to prove notice. 

2. If the notary kept a record, a copy of it is the best 
evidence. He swears that he gave the notice in a letter 
addressed to the defendant ; that letter or a copy of it should 
be produced, etc., which is not done. 

3. The judgment below is unconstitutional for want of 
reasons. It says, “ the jury having found a verdict in favor 
of the plaintiff, etc.” This is not a reason as contemplated 
by the constitution. It is merely an incident in the cause. 
5 Martin, 687. 

4, The plaintiff sued as holder, under an endorsement and 
transfer from the defendants, and has failed to prove their 
signatures. This alone should prevent a recovery. 

5. The defendants were not bound in solido, being mere 
sureties, and the judgment is erroneous in condemning each 
one for the whole sum claimed. 


Carleton, J., delivered the opinion of the court. 


The defendants being sued as the endorsers of a promissory 
note, plead by joint answer, denying generally, and setting 
up other matters of defence not insisted on by their counsel. 
The cause was submitted to a jury whose verdict being for 
the plaintiff, the defendants appealed from the judgment 
rendered thereon. 

Various points were raised by defendant’s counsel before 
this court, none of which we deem it necessary to notice 
except the following : 

ist. That due notice of the dishonor of the note was not 
given to the endorsers. 


M‘DONOUGH 
v8. 
THOMPSON ET AG 
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Eastern Dist. 2d. That the signature of Lavinia Irwin, one of the 
February, 1838. defendants and last endorser, was not proved at the trial. 





moxovea 3d. That the judgment is unconstitutional. 
ruompsox eva, Lhe notary was offered as a witness to prove notice of the 


The notary dishonor of the note, and objected to by defendant’s counsel, 


who protests, is ; 
ven the ground, that the statute had pointed out the only 


ness to provethe mode in which it could be given ; the court overruled the 


dishonor of a : ; ‘ é - i 
note, and that.objection, and a bill of exceptions was taken to its opinion. 


due notice was . Sree Kn ° na L 
given to the en- We think the court did not err; the statute indicates a 


dorsers, mode in which the notice may be given, but does not exclude 


tet (Mo. any other by which the necessary information might be 
reau’s Digest, conveyed to the endorser. 

93) provides that . - : : aha 

the notary keep The notary testified “ that he did notify the parties in the 


a bse following words, by letter, dated ‘ New-Orleans, May 7th, 
ge “ote 1834: Please to take notice, that a promissory note, sub- 
and the act of scribed by you to the order of Joseph Thompson, who 
+ len et endorsed it, payable on the 4th May, 1834, at the Bank of 


— a Louisiana, for the sum of twelve thousand and seventy-five 
' gi- 

ven as evidence dollars and thirty-four cents, dated the 18th May, 1833, was 
of notice to the hi d d l fe . t ] } } ld L 
endorsers; but thls day protested by me for non-payment, and the holder 
this does not ex- Jooks to you for payment ;? which letter, addressed to the 
clude other wit 

modes in which drawer and both of the endorsers, Joseph Thompson and 
notice may be — ean | es 1 
given, and pro- Lavinia Erwin, a copy thereof to each, was directed to them 


e at the town of Plaquemine, parish of Iberville, and were 


Where the an- hy witness put into the post office, at New-Orleans, upon 
swer admits the 


defendants ‘‘en- 7th May, 1834.” 


dorsed the note . . 
sued on,” itisto 1. Though it were not necessary to notify the maker, yet 


be considered copies of that notice forwarded to the endorsers, advised 
an acknowledg~ : ) 
ment, and ae them fully of the dishonor of the note, and thereby fixed the 
cient proot 0 on ope 
their a responsibility upon them. 

A judgment JJ. For proof of the signatures of the defendants, the 


of the District are : : ; eA 
Court, which plaintiff relies on the avowal contained in their joint answer, 


gives as theonly ; ° 6 ‘ ; ; 
Season why it 10 these words : Respondents adinit that they endorsed the 
+ io age sued on.” We think this acknowledgment plainly 
that ‘‘ihe jury , ale ca : : : 

have found a imports a mutual admission of their respective signatures. 


of ihe paisa HHI. It is lastly contended, that the judgment of the 
District Court, is unconstitutional, for not containing the 


will be deemed 
sufficient and : ee ‘ : . 
constitutional. reasons upon which it is founded, It is as follows: “ The 























OF THE STATE OF LOUISIANA. | 569 


jury having found a verdict in favor of the plaintiff, it is Eastern Disr. 
ordered, adjudged, etc.” February, 1838. 

It would be difficult to find a better reason for a judgment, —suntsrockx 
than that it is based upon the verdict of a jury, which ian 
appears to be strictly in conformity with the law and facts of 


the case. 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the District Court be affirmed, with costs. 








HUNTSTOCK vs. HIS CREDITORS. 


APPEAL FROM THE COURT OF THE THIRD JUDICIAL DISTRICT, FOR THE 
PARISH OF WEST FELICIANA, THE JUDGE OF THE EIGHTH PRESIDING. 


Where certain creditors are placed on a partial tableau, filed by the syndic, 
with privilege and mortgage by a final judgment, unreversed, their claim 
and rank will not be disturbed on an appeal from the homologation of an 
amended tableau, giving them the same rank. The first judgment which 


fixed it, is res judicata. 


This is an appeal from a judgment placing Messrs. 
Reynolds, Byrne & Co. as privileged and mortgaged credi- 
tors of the insolvent, on an amended tableau of distribution, 
filed by the syndic. 

The case was formerly before this court, and the appeal 
from a judgment placing this firm as a mortgage creditor, on 
the first tableau of distribution filed by the syndic, was dis- 
missed for irregularity of service of the process of appeal. 
10 Louisiana Reports, 488. 

On the return of the case, an amended tableau was filed, 
and Reynolds, Byrne & Co. again placed thereon as chiro- 
graphery creditors. They made opposition and the district 
judge again gave them their rank with a privilege and 

72 
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Eastern Dist. Mortgage. From judgment thus amending the tableau, the 
February, 1858. syndic appealed. 


HUNTSTOCK 
v8. 
HIS CREDITORS, 


Lobdell, for the appellant, strenuously urged, that the 
mortgage and judgment of the court, gave Reynolds, Byrne 
& Co. an unjust preference over other creditors, the mort- 
gage having been executed when they well knew the insol- 
vent was in failing circumstances. It is, therefore, fraudu- 
lent and collusive. Louisiana Code, article 19, 1842-3, 1963, 
4 and 5, 1973 to 1989, 2323-4-5 and 3150. 4 Louisiana 
Reports, 256. 6 Ibid., 82. 

2. The judgment is illegal and voidable by the creditors, 
because it was entered into to give these creditors a pre- 
ference, and because the mortgage was not registered until 
after the rendition of the judgment. 


Boyle and Johnson, for the appellees, contended, that any 
opposition to the mortgage and judgment complained of, 
could only have been made in a direct action of nullity to set 
them aside ; and such an action is prescribed by the lapse of 
one year. Louisiana Code, 1965 and 1982. 

2. There was, however, no ground on which to annul this 
mortgage. It was executed in good faith, free from any 
fraud or collusion whatever, and duly enregistered in the 
mortgage office. The judgment must therefore stand. 

3. The present case is res judicata, because the first judg- 
ment stands unreversed. It fixed the rank of these creditors, 
and is now and so was before the present judgment was 
rendered, irrevocable. 


Carleton, J., delivered the opinion of the court. 


This is the second time this cause comes before this court. 

On the first appeal, it appeared that the syndic of the cre- 
ditors of Huntstock, filed in the District Court, a tableau of 
distribution, and placed Reynolds, Byrne & Co. thereon, as 
chirographery creditors, to which they filed their opposition, 
and claimed to be recognized as mortgage creditors, and paid 
as such. The district judge rendered a judgment in their 
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favor, and Thomas Smith & Co., other creditors of the Easreny Disr. 
insolvent, appealed. Priraerg, Ce 


Owing to some irregularity in the service of citation, the x‘nax’s spm’x. 
appeal was dismissed. a'RAE. 


An amended tableau was thereafter filed by the syndic, in Where certain 


j "I ‘ = creditors are 
which Reynolds, Byrne & Co. were again placed as chiro- phned Gnatene 


graphery creditors. They appeared, opposed its homologation ~_ vam fi- 
’ ert ec e syn- 
as before, plead the former judgment as res judicata, and the dic, vith tn 


judge again ordered them to be paid as mortgage creditors. a = bag 


rom this last judgn mdi udgment, unre- 
Fi judgment the syndic, by appeal, brings the —— Ss 


cause again before this court. claim and rank 


We think the judge decided correctly. By the dismissal oe ped ." 


of the appeal, the first judgment became final from the lapse #ppea! from the 
homologation of 


of time. It now forms the only rule of distribution and pay- an amended ta- 


, bl ivi 
ment among the creditors, upon all matters therein deter- a eee 


mined, and cannot be reviewed by any subsequent decree, Tank. “The first 
judgment which 

fixed it, is res 

F judicata. 

It is, therefore, ordered, adjudged and decreed, that ih” 


judgment of the District Court be affirmed, with costs. 





M‘RAE’S ADMINISTRATRIX vs. M‘RAE. 


APPEAL FROM THE COURT OF THE THIRD JUDICIAL DISTRICT FOR THE 
PARISH OF EAST FELICIANA, THE JUDGE THEREOF PRESIDING, 


An administrator appointed in anoiher state, cannot sue or administer on 
the estate of the deceased, in this state, without being first authorized to 
do so by one of our Courts of Probates. 

Where a party sues, as administratrix, and amends her petition so as to 
claim in her own right, the amendment will be rejected, as changing 


the nature of the action. 


This is an action in which the plaintiff sues, as adminis- 
tratrix of her deceased husband, to recover certain property, 
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Eastern Dist. consisting of lands, slaves, and stock, which she alleges the 
February, 1838. defendant holds under a simulated sale from her late husband. 
m‘nax’s apwx. ‘The defendant denied that the plaintiff was administratrix 
minty, of her late husband’s estate, and that she had no right to sue 

in that capacity. 

The defendant pleaded a general denial, and prayed to be 
dismissed. 

Before trial, the plaintiff offered an amended or supple- 
mental petition, claiming one-half of the property described 
in her petition, in her right, as belonging to the community 
existing between her and her late husband. She renews her 
allegation of a simulated sale made to the defendant, without 
any valuable consideration, and in fraud of her rights. 

The filing this petition was opposed by the defendant’s 
counsel, and refused by the court, and a bill of exceptions 
was taken. 

The plaintiff exhibited letters of administration, granted to 
her in the state of Arkansas, which were never recognized ; 
and none were ever granted by the Probate Courts of this 
state. 

The exceptions to her capacity to sue, were sustained, and 
the suit was dismissed ; and she appealed. 


Muse, for the appellant. 


T. L. and S. P. Andrews, contra. 


Martin, J., delivered the opinion of the court. 


The plaintiff is appellant from a judgment which dismisses 
her petition. She sued as administratrix of her husband’s 
estate, on which she obtained letters of administration in the 
Probate Court of the state of Arkansas, 

The defendant, by an exception, denies her right to sue in 
this state; she thereupon obtained leave, and filed an 
amended or supplemental petition, in which she claimed 
one-half of the property of the estate in the hands of the 
defendant, in her own right, as part of the community 
which had existed between her husband and herself. The 
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defendant opposed the filing of this petition, and his opposition Exsterx Dist. 
was sustained ; the court being of opinion that the petition February, 1858. 
was offered too late; i. e., after the defendant had filed his pick era. 
exception, and the cause had been set down for trial. am 
The first exception of the defendant was sustained, and An adminis- 
the petition dismissed. It is clear, the District Court did (tr appointed 


in another state, 


not err; the plaintiff could not administer the estate of her cannot sue orad- 
: F : a e minister on the 
husband in this state, without being authorized so to do by estate of the de- 


1 : - ceased, in this 
one of our Courts of Probates. state,” without 
The amended petition, admitting that it was offered in due being first autho- 


. : : ; rized to do so by 
time, ought to have been rejected, because it totally changed one ofour Courts 


* . f Do», q 
the nature of the action, altering the substance of the gree 
demand, by making it different from the one originally sues as adminis- 


J tratrix, and ae 
brought. Code of Practice, 419. mends her peti- 


The original petition was the demand of the administratrix ti 5°, a8 to 
claim in her own 


of M‘Rae, of the estate of the deceased, for the benefit of his right, the a- 
: . ay mendment will 
creditors and heirs. The amendment converted it into @ be rejected, as 
‘ 9g Wi " i ; changing the na- 
demand by M‘Rae’s widow, for the one half of his SUCCESSION, ture “of the ac- 
to which she was entitled, as her share in the community. tion. 
Indeed, the amendment was introductory of a new action, 


for it substituted a new plaintiff to the former one. 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the District Court be affirmed, with costs. 





DICK ET AL. US. LEVERICH. 
APPEAL FROM TH® COURT OF THE FIRST JUDICIAL DISTRICT. 


Where a bill is assignable only by endorsement, a person who obtains 
possession by a forged endorsement of the name of the payec, acquires 
no interest in it, although ignorant of the forgery; and the original 
holder may recover the amount from the acceptor, even if the latter 


has paid it. 
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So, the acceptor of a bill, who has paid in error, to a holder who had no 
right to receive, may recover back the amount thus paid. 

The record and judgment of a suit obtained in another state, to which the 
defendant was no party, will not be received in evidence, to prove the 
forgery of the endorser’s signature to the Dill sued on, and that the 
plaintiff had paid it in error. It cannot be received for no more than 


to prove such a verdict and judgment was rendered, rem ipsam. 


This is an action to recover the sum of one thousand six 
hundred and twenty-three dollars, with interest and costs, 
which the plaintiffs allege they paid in error, as acceptors of 
a bill of exchange, to the defendant. 

The petitioners show, that on the 20th of May, 1851, one 
David Craighead, at Nashville, drew a bill of exchange for 
one thousand three hundred dollars, on the firm of N. & J. 
Dick & Co., of New-Orleans, payable the Ist of June, 1832, 
in favor of John Troy, or order, which was duly accepted by 
the drawees. On maturity, the bill was presented by the 
defendant, with the endorsement of Troy and of Henry 
Haines & Co., and paid. After payment, John Troy made 
a demand on James Dick, one of the firm, then in Tennessee, 
for payment, on the ground that his name and endorsement 
on the back of the bill, was a forgery. Troy instituted suit 
in Nashville, and proved that his name had been endorsed on 
the bill without his authority, and used without his know- 
ledge or consent. Judgment was recovered against the 
acceptors, and they finally paid the sum of one thousand six 
hundred and twenty-three dollars. 

The plaintiffs then allege they paid the amount of this 
bill to the defendant, in error, and have a right to recover the 
amount thereof, back. The record and judgment obtained 
in Tennessee, was annexed to the petition, as an exhibit in 
the cause. 

The defendant pleaded a general denial; and denied, 
specially, that he was not bound to refund; that if Troy’s 
name had been endorsed without his authority, (which was 
denied,) it was with his knowledge, or he made no objection, 
and suffered the same to be paid, without giving notice ; 
that by his neglect he lost all recourse, and the plaintiffs 




















OF THE STATE OF LOUISIANA. 


575 


were not bound to pay him. He prays judgment in his favor Easter Disr. 


on the merits. 

Upon these issues the parties went to trial. It was admitted 
the bill had been paid in pursuance of Troy’s judgment. 

On the trial, the plaintiffs offered the record and judgment 
of the suit in Tennessee, obtained by Troy against the 
plaintiffs, as evidence to prove the forgery of Troy’s name, 
endorsed on the bill. This evidence was objected to by the 
defendant’s counsel, as inadmissible, because he was no party 
to it, but it was received, and a bill of exceptions taken. 

The district judge was of opinion, the record and judgment 
of the court in Tennessee, proved the endorsement of Troy’s 
name on the back of the bill sued on, without his consent or 
knowledge, by another person, unauthorized ; and that under 
this state of the case, the plaintiffs would be entitled to 
recover. ' But he was also of opinion, that the plaintiffs, as 
soon as they were informed of Troy’s signature being forged, 
should have notified the defendant thereof, in order that 
he might take steps to protect himself; and there being no 
allegation or proof of this, no recovery can be had. Judg- 
ment was given for the defendant, from which the plaintiffs 
appealed. 


Peirce, for the plaintiffs, contended, that the notice required 
by the court was not necessary to be alleged; and if the 
want of it had been pleaded by the defendant, it would have 
been shown, if required. 

2. There is no law requiring notice, in such cases as this, 
to be alleged and proven. If it had been denied and insisted 
on, as having occasioned loss to the defendant for want of it, 
it could and would have been proven. 

3. The judgment is wholly erroneous. The judge had no 
right to wander into points and grounds not made by the 
parties. The plaintiffs’ right to recover is fully recognized 
by law, and in Chitty on Bills. . 


Lockett, for defendant, objected to the record and judgment 
obtained by Troy vs. Dick and others, being read in evidence, 


February, 1838. 
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Easrern Dist. to prove the forgery of Troy’s name on the back of the bill, 
February, 1858. because the defendant was no party to it. [tis to him res 


pick erat. enter alios acta. 

eulliiees 2. But even if the forgery was proved, there is no notice 
alleged and proven tu the defendant, so that he might guard 
himself against it; therefore no recovery can be had. Chitty 

Where a bilt 0% Bills, 462, 464, 628-9, 503, 262. 


is assignable on- 
ly by endorse- 


ment, a person Bullard, J., delivered the opinion of the court. 
who obtains pos- 


session by afor- his is an action by the acceptors of a bill of exchange, to 


ged = endorse- recover back from the defendant the amount of it, upon an 
ment of the 


name of the allegation that the endorsement of the original payee was 
mo interest in it, forged, and that the plaintiffs had been compelled to pay him 
although igno- 4 second time the amount of the bill. The bill appears to 
rant of the for- ‘ ans 

gery; and the have been drawn by Craighead on the plaintiffs, payable to 


original holder : 
mas recover the the order of one Troy, and it purports to bear the endorse- 


amount fromthe ments of Troy, and afterwards of Henry Haines & Co., from 
acceptor, even if : ; : 
the latter has whom it was received by the defendant. It was paid to the 


aid it. ; ; 
‘ So, the accep- Cefendant at its maturity. 


torof abill,who The district court gave judgment in favor of the defendant, 
has paid in er- aii ; 
ror, to a holder and the plaintiffs appealed. 


oa It is a well settled principle of the commercial law, that 

’ . . . 

— . when a bill is assignable only by endorsement, a person who 
e amoun 1us . n r , 

paid. obtains possession of it by a forged endorsement, acquires no 


The record interest in it, although ignorant of the forgery, and that the 


and judgment o ae 
a suit obtained Original holder may recover of the acceptor, although the 


in anotver act latter may have paid it. Chitty on Bills, 162. It follows, 


fendant oo therefore, that the acceptor, who paid in error to one who 
arty, Wl no ‘ i. 
Be reeeived in had no right to receive, has a right to recover back the 


ee ms amount. 

oA rst But the only evidence in the record, to prove the forgery 
the bill sued on, Of Troy’s signature, is contained in the record of the suit 
olaintiff had paid instituted by him against the plaintiffs in Tennessee, to which 
ening ctl the defendant was not a party. The verdict and judgment in 
ved for more that case was, perhaps, admissible, to prove the fact that such 
= a veldict, @ recovery had been had, rem ipsam; but we cannot agree 


and judgment with the judge of the district, that they are conclusive upon 
was rendered ees 2 


rem ipsam, Leverich, unless he can prove fraud and collusion. He had 
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ill, no opportunity to cross-examine the witnesses and to offer Eastern Disr. 

res rebutting evidence. As to him, the whole proceeding was February, 1838. 
ex parte. To give to the judgment recovered against the LEVY 

ice plaintiff in Tennessee, the effect of res judicata, in relation | oy. erat. 

urd to the defendant, as to all the facts in controversy in the 

lly case, who was neither cited nor notified of the proceedings, 


would be, in our opinion, to give a much greater faith and 
credit to the judicial proceedings of a sister state, than is 
contemplated by the act of congress. 








to We have not inquired whether the right of the plaintiffs to 
an recover in this case, depends upon their proving that they 
vas gave notice to the defendant, of the forgery, as soon as they 
im discovered it. It is not pretended they knew it before the 
to maturity of the bill. We think that the judgment, under 
> to the circumstances of this case, should be one of non-suit. 
'S@= 
‘om It is, therefore, ordered, adjudged and decreed, that the 
the judgment of the District Court be reversed, and that. ours 

be for the defendant, as in case of a non-suit, with costs 
unt, in the District Court, those of the appeal to be paid by 

the appellee. 
hat 
vho 
; no _ 
the — 
the ‘ 
Ws, 
vho LEVY U8. LEVY ET AL. 
the 

APPEAL FROM THE COURT OF THE FIRST JUDICIAL DISTRICT. 

rery An attachment will not lie in an action by one partner against the other 
suit for his share of the partnership gains, before any liquidation of the 
lich accounts between them, because the plaintiff cannot swear positively to 
tin the amount of the sum due to him. 
uch The object sought by an action of one partner against another, when 
sree there has been no settlement of the partnership accounts, is to ascertain 
pon the profits, if any, that fall to the share of each, by a liquidation 
had of the partnership affairs. 
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Eastern Dist. This is an attachment suit, by the widow of a deceased 
February, 1838. partner, residing in New-Orleans, against certain property 





LEYY 
v8. 
LEVY ET AL. 


here, alleged to belong to the other partner, who resides at 
Vicksburg, Mississippi, where the partnership was carried on, 
to secure the payment of a large sum, stated to be due as the 
plaintiff’s share of the partnership. 

The plaintiff alleges that the defendant, Moses A. Levy, 
and her late husband, began a commercial partnership in 
1830, at Vicksburg, where the defendant resided, and 
attended exclusively to the business of the firm; that the 
partnership terminated in 1834, and the defendant, who has 
the exclusive possession and control of all the stock in trade, 
books of account, rights and credits of the partnership, refuses 
to liquidate and settle its affairs, or render any account of the 
partnership property, and pay over the amount due, as her 
share, in right of her late husband, which she alleges to be 
of the value of fifteen thousand dollars. 

The petition further states that the defendant, in February, 
1834, made a pretended donation of fourteen slaves, to his 
mother, Mrs. Eliza Levy, of New-Orleans, by notarial act, 
which sale or donation she expressly alleges, is simulated, 
fraudulent and null; that these slaves are yet in New- 
Orleans, but she apprehends they will be removed out of the 
state before she can have the benefit of her lien upon them; 
wherefore, she prays for an attachment against them to 
satisfy such judgment as she may obtaj, and that she have 
judgment for the sum of fifteen thousand dollars, being the 
balance due, upon the final liquidation of the partnership ; 
and that said act of donation of said slaves be declared null 
and void, &c. The attachment was allowed, on the plain- 
tiff’s affidavit that eight thousand dollars was due and owing 
to her by the defendant. 

The attorneys appointed to defend the suit, excepted to the 
plaintiff’s right to sue in this state, and that no attachment 
would lie in this case. 

The defendant, Mrs. E. Levy, stated that she had no 
knowledge of the plaintiff’s demand, but averred that the 
act of donation was valid and good. 
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- An issue was also made upon the merits, and the district Easrerw Disr. 


judge went into an examination of all the partnership affairs, 
and concluded, that at the time of the dissolution of the 
partnership, the property and profits should be liquidated and 
fixed at twenty thousand dollars, and that the plaintiff is 
entitled to one-half, or ten thousand dollars; that the act of 
donation is fraudulent and simulated, and must be annulled ; 
and that the attachment against the slaves mentioned in said 
act, be sustained, &c. From this judgment, both of the 
defendants appealed. 


Benjamin, for the plaintiff, argued, to show that the 
testimony proved the donation to Mrs. Levy, to be simulated 
and void, and consequently, the property belonged to M. A. 
Levy, and would support the attachment; that the plaintiff 
fully made out her claim for the amount of the judgment, 
and it ought to be maintained. 


Preston and Hoffman, for the defendants, contended, that 
M. A. Levy could not be sued in Louisiana while a resident 
of Mississippi, there being no property of his to support the 
attachment. They cited 8 Martin, 202. 2 Martin, N. S., 
599. 3 Ibid., 321. 


Carleton, J., delivered the opinion of the court. 

The petitioner, who resides in New-Orleans, sues as 
widow in community with her late husband Levy 8. Levy, 
and as tutrix of their minor child; and avers, that her 
husband and Moses A. Levy were partners in trade and 
commerce, at Vicksburg in Mississippi, where their mercan- 
tile operations were carried on under the name and sole 
management of said Moses, from the year 1830, until 
August, 1834, when their partnership was dissolved ; that 
they were prosperous in business, and that she is entitled to 
fifteen thousand dollars, being one-half of the profits accru- 
ing therefrom; that said Moses executed at New-Orleans, 
on 13th February, 1834, a simulated act of donation of 
fourteen slaves to his mother, Eliza Levy, one of the 


February, 1838. 


LEVY 
v8. 
LEVY ET AL, 
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Eastern Disr. defendants, with the intent to defeat the process of the 
February, 1838. Jaw, and to prevent her from enforcing her partnership 


LEVY 
vs. 
LEYY ET AL, 


rights; and concludes with a prayer for an attachment 
against the slaves, as the property of Moses A. Levy, and 
that the donation be set aside, and declared null and void. 

In her affidavit annexed to the petition, she declares, 
among other things, “that Moses A. Levy of Vicksburg, 
in the state of Mississippi, is justly and truly indebted to her, 
in the aforesaid capacity, in the full sum of eight thousand 
dollars,” &c. 

Process of attachment accordingly issued, and the sheriff 
seized and took into his possession the slaves mentioned in 
the petition. 

The defendant, through his counsel, appointed by the 
court to represent him, excepted to plaintiffs right to bring 
her action in form of attachment; denies that the donation 
was fraudulent, or that he has any property within the 
jurisdiction of the court, and avers his ability to pay all his 
debts. 

Eliza Levy, the donee, who is also made a party defendant 
in the cause, denied generally the matters charged in 
plaintiff’s petition. 

The court rendered a decree, setting aside the donation; 
liquidating and settling the partnership profits at twenty 
thousand dollars, the half of which, ten thousand dollars, 
was adjudged to the plaintiff as her share, to be satisfied by 
the sale of the slaves attached. The defendant appealed. 

The exception taken by the attorney appointed to represent 
M. A. Levy, is in the following words: ‘ Moses A. Levy, one 
of the defendants, for further answer to the petition of the 
plaintiff in the above suit, prays leave to except to the same, 
and alleges, that this action cannot be sustained, even if a 
partnership be shown to have existed, which, however, is 
not admitted, but expressly denied ; because, as is alleged in 
plaintiff’s petition, no liquidation or settlement of the affairs 
of the firm has ever taken place; and because the plaintiff 
does not seek a general and final settlement of the debts, 
active and passive, of the partnership, up to the time of its 
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dissolution, by the death of one of the partners; but sues for Fasrsux Dist. 
the absolute payment of a specific demand, which, respon- February, 1838. 


dent alleges, cannot be done until a final settlement takes LEVY 
place. Wherefore your respondent prays, that this suit...) hr as, 


may be dismissed with costs. 
This exception, we think, is well taken. When partners, 
or either of them, reside in a distant country, it would be, to 
say the least, a great hardship, to compel one of them, by 
suit in Louisiana, to transfer his books, titles, papers and 
testimony hither, to explain and adjust complicated partner- 
ship transactions, which would seem of right to appertain to 
the forum of his own domicil. 
But without determining whether a partner could be 
called to account under such circumstances, we are clearly 4), attachment 


of opinion, that the law does not afford a remedy by attach- — sill 
ment, in the case now under consideration. Before that partner against 
; : f ; the other, for his 

process can be obtained, the creditor is required to state jaar fen dr 
Spa ity ;me.?? nership ins 
expressly and positively the amount he claims, and to declare ede each 
under oath, the amount of the sum due to him. Code of dation of the ac- 
counts between 


Practice, article 242-3. This, it is clear, the plaintiff could them, because 

‘ j the plaintiff can- 

not have done ; and any sum she might fix upon, would be pov seomnaeton 

merely conjectural, and ought not to serve as the basis of a tively to the 

ie amount of the 
positive oath. enna dus to Aim. 


The object sought by an action of one partner against be object 
- A P sought ‘a = 
another, is to ascertain the amount of profits, if any, that fall tiotof cne a 


ace ee ee : ner against ano= 
to the share of each, by a previous and necessary liquidation eon Ghaadiaes 


of their partnership affairs. Their outstanding debts and has been no set- 
tlement of the 


credits must be first examined and classified ; the goods and partnership ac- 
’ Weer: — Se . eK . + counts, is to as- 
property in possession inventoried, and their value fixed, in Corain the a 


order to be divided in kind, or converted into money. The fits, if any, that 
_ fall to the share 


partners must account for the sums they have respectively of each, by a li- 
abstracted from the common stock; their partnership debts pst ys 
first paid, and the balance struck, on a final and full settle- fairs. 
ment of all their concerns, before either of them could 
possibly kndéw, or undertake to specify, under oath, the sum 
to which he was entitled. 

In ordinary attachments, when the creditor has a know- 


ledge of the debt, or the evidences of it are in his power, he 














| 
} 
lt 


582 





CASES IN THE SUPREME COURT 


Eastern Dist. may safely take the requisite oath. But in the case before 
February, 1838. ys, the plaintiff declares in her petition “ That all the stock 
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in trade, books of account, rights, credits, goods and effects 
of the said partnership, now are, and have ever been, in the 
exclusive possession and under the control of the said Moses 
A. Levy.” It is, therefore, by her own showing, absolutely 
out of her power to state “ expressly and positively the amount 
she claims,” or to declare under oath “ the sum that is due.” 

An oath taken under such circumstances, we are of 
opinion, is not such as a sound interpretation of the law 
requires, and that process of attachment ought not, therefore, 
to have issued. 

Several other points were raised in the cause, upon which 
we express no opinion, as the view we have here taken of 
the subject renders it unnecessary. 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the District Court be annulled and reversed, 
the attachment dissolved, and the petition dismissed, the 
plaintiff and appellee paying costs in both courts. 





BOATNER US. WALKER. 


APPEAL FROM THE COURT OF THE THIRD JUDICIAL DISTRICT FOR THE 
PARISH OF EAST FELICIANA, THE LATE JUDGE OF THE DISTRICT PRESIDING. 


The confirmation of a title to a tract of land by an act of congress, will be 
considered as equivalent to a patent, and must be regarded as the best 
title, unless it is shown that the adverse party had a prior title out of the 
government. 

So where the plaintiff claims under a commissioner’s certificate in favor of 
an actual settler, followed by an order of survey, and an actual survey 


and location approved by the surveyor general, and the defendant holds 
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under a government donation and possession since 1802, and confirma- Fasrern Dist. 
tion by an act of congress in 1830: Held, that the plaintiff’s title, with- February, 1838. 


out a patent ought not to prevail over the title confirmed to the neuesen 


defendant by the special act of congress, = 
WALKER. 

This suit is in the nature of a petitory action, in which the 
plaintiff claims title to six hundred and fourteen acres of land, 
which, he alleges, the defendant has entered upon, taken 
possession of, and is cultivating and raising crops thereon. 

The plaintiff alleges he has a good title to the premises, in 
virtue of several acts of congress, relative to the settlement 
and adjustment of land claims in the Florida section of 
Louisiana ; that his assignor resided on this land at and 
before the 15th April, 1813, and to whom a commissioner’s 
certificate was granted as an actual settler ; that an order of 
survey was issued, and the land actually surveyed and 
located ; and every pre-requisite made for a patent to 
issue. 

The petition further states, that one Jeremiah Walker has 
settled upon this land, and has cleared and cultivated a 
portion of it, and to which he claims title. Judgment 
decreeing the land to belong to the plaintiff is prayed for, and 
a writ of possession to the same. 

The defendant pleaded a general denial, and further avers, 
that he is the true owner of the land in controversy ; that in 
1802, one Thomas Smith settled upon the same, with the 
written permission of the proper officer of the Spanish 
government, and that since the change of government, he 
was permitted to become the occupant and owner thereof in 
virtue of his settlement; that Smith sold his right to Silli- 
man, and he to one Asa White, who sold to the defendant. 
He further avers, that Smith was in possession of said land 
on the 15th day of April, 1813; that he was entitled to a 
commissioner’s certificate in pursuance of the 3d section of 
the act of congress of 1819, making provision for granting 
certificates of donations to actual settlers, but the land 
officer at St. Helena had failed to give one. 

In an amended answer, the defendant shows a special 
act of congress passed the 29th May, 1830, confirming his 
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Fasrsnx Drst. title. He further pleads the prescription of ten and twenty 
February, 1838. years. 


BOATNER 
v8. 
WALKER, 


Upon these pleadings and issues the case was tried before 
the court and a jury. 

The evidence corresponded mainly with the pleadings and 
issues. The jury returned a verdict for the plaintiff, and 
from judgment thereon the defendant appealed. 


Lawson, for the plaintiff, contended, that the plea of 
prescription of ten years could not avail the defendant, 
because he was not a possessor in good faith. He knew of 
the plaintiff’s claim to the land in his possession, and was 
a possessor in bad faith. Morand’s Heirs vs. Mayor of New- 
Orleans. 5 Louisiana Reports, 226, 240-2-6. 

2. The act of congress of 1819, cannot avail the defend- 
ant, for the 8th section provides, that any person or his legal 
representatives, etc., shall be entitled to a grant for the land 
so claimed or settled, as a donation. This grant or dona- 
tion is made to depend upon the fact, that the certificate has 
been fairly obtained according to the true intent and mean- 
ing of the act; then and in that case only, a patent shall be 
issued in like manner as for other lands of the United 
States. Land Laws, 75, 759. 

3. This grant or donation is made to depend on the fact that 
the certificate is fairly obtained, and the defendant had no 
certificate. He tried in vain to procure one, and on failure 
the act of congress was procured to be passed. 

4, But this special: act of congress cannot avail the 
defendant. The plaintiff acquired a right to the property by 
the acts of congress of April, 1813, 1819 and 1822. It is 
true an absolute title was not granted, but an equitable title 
was given, depending on a condition, which, when fulfilled, 
makes the title absolute. The condition is equally binding 
on both grantor and grantee. 


Muse, for the defendant, insisted, that the special act of 
congress, giving to the defendant a definite tract of land as 
a donation to actual settlers, conferred a sufficient and com- 
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plete title, superior to that of the plaintiff. 8 Martin, 
M. S., 644. 

2. The decision of the commissioners on defendant’s 
claim was not final, but left his claim open to be acted on by 
the government, and it was confirmed by the act of Congress 
in 1830. 

3. The title of the defendant, derived from Smith through 
Silliman and White, is sufficient to hold by the prescription of 
ten years. The defendant’s title is therefore good and valid, 
and the judgment must be ultimately for him. 


Bullard, J., delivered the opinion of the court. 

The plaintiff asserts title to a tract of land, a part of which 
is alleged to be in possession of the defendant. The evidence 
of title which he exhibits, consists of a certificate of the com- 
missioners for the adjustment of land titles in the territory 
east of the island of Orleans, in favor of an actual settler, 
followed by an order of survey, granted by the register and 
receiver, and an actual survey and location approved by the 
surveyor general. 

The defendant sets up title to the premises in dispute, 
under one Smith, who, he alleges was a settler, entitled toa 
donation from the government of the United States, who sold 
his claim to Silliman, and the latter to White, who conveyed 
the same to the defendant. He alleges, that he and those 
from and through whom he holds, have been in possession 
since 1802. 

In an amended answer, the defendant sets up a confirma- 
tion of his claim by a special act of Congress, passed since 
the institution of this suit. He further pleads prescription. 

The plaintiff had a verdict and judgment in his favor, and 
the defendant appealed. 

The act of congress of the 29th May, 1830, confirms the 
claim of the defendant toa tract of land, not exceeding six 
hundred and forty acres “it being the place settled by 
Thomas Smith, and transferred by him to Silliman, by 
Silliman to White, and by White to Walker.” It covers all 
the land purchased by the defendant from White, and as the 
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sovereign is unlimited as to the mode of granting, this confir- 
mation must be considered as equivalent toa patent. It 
must, therefore, be regarded as the best title to the disputed 
premises, unless it can be shown that the plaintiff had a prior 
title out of the government. 

It appears in evidence, that the parties had had a 
controversy before the register and receiver, in relation to 
their respective claims. Those officers do not appear to 
have decided finally upon Smith’s claim. They regard it as 
a neglected one, yet to be acted upon by the government. 
They say in their decision, that “as defective as the claim of 
Dr. Walker appears to us to be, we could not without great 
injustice, run his claim into another’s survey, before a final 
decision is had thereon by government.” It is true they 
order the plaintiff ’s claim to be surveyed without regard to a 
provisional, or as it is called a conditional line between the 
parties, called in the record the Dutton line, but they direct 
in their order of survey, “ that the southern boundary be left 
for the a? open, until the claim of Dr. Walker be finally 
The surveyor general certifies in a note to his 


nate the line said to have been made between the claims of 
Boatner and Dr. Walker, so that the same can be laid down 
on the connected township plat, but that the diagram 
furnished by him does not show it. 

The plaintiff has not yet received a patent for the land 
claimed by him, and his title, in our opinion, ought nut to pre- 
vail over the title conferred on the defendant by the special 
act of congress. The record does not show to what precise 
extent the two claims conflict, but we are of opinion that the 
defendant has exhibited the best title to all the land pur- 
chased by him from White, and described in his conveyance ; 
and as the plaintiff does not show that he, the defendant, is 
in possession of any other land, judgment must be entered in 
his favor. 

It is, therefore, ordered, adjudged and decreed, that the 


judgment of the District Court be reversed, and the verdict 


set aside, and that ours be for the defendant, with costs in 
both courts. 
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SLACK US. ORILLION. 


APPEAL FROM THE COURT OF THE FOURTH JUDICIAL DISTRICT, FOR THE 
PARISH OF IBERVILLE, THE JUDGE THEREOF PRESIDING. 


The confirmation, by a special act of congress, of a particular tract of land, 
surveyed, and its boundaries defined, is equivalent to a patent; but when 
the boundaries of the confirmed claim are vague and uncertain, and not 
surveyed and located, it will not be allowed to interfere with other valid 


claims, having a location, and not yet confirmed and patented. 


Where the title to a particular quantity of land is confirmed to the claimant 
by a special act of congress, and before the survey and location, the 
government sells a part of the land not necessarily embraced within the 
tract confirmed, the title of the purchaser will prevail. 

The court and jury will look beyond the confirmation of a claim by the 
land commissioners, or by congress, emanating from the former govern- 
ments of Louisiana, in order to ascertain the extent and boundaries of 


the land claimed. 


This is a petitory action, in which the plaintiff alleges he 
is the legal owner of two thousand acres of land, situated and 
lying on the Bayou Grosse Téte, in the parish of Iberville, 
which has been specially located and surveyed by the sur- 
veying department of the United States, and confirmed by 
the government, as a settlement right to John Franchebois 
and to Louis A. Reboul, who took possession thereof in 1798, 
and has been continued in possession by them, and those 
under whom the plaintiff claims, ever since. 

The petition further states, that in 1830, Joseph and Don 
Louis R. Orillion took possession of ten acres front of this 
tract of land, on the south side of the Bayou Grosse Téte, 
and have so run their side lines as to include five hundred 
acres of the plaintiff’s land, being the upper part of his tract 
on the south side of the bayou. He prays that he have 
judgment decreeing him all the land embraced within the 
limits of the surveys and confirmations to said Franchebois 
and Reboul, and for damages, rents, and profits. 
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Eastenn Dist. The defendants pleaded a general denial; and denied, 
February, 1838. specially, that the plaintiff’s title had ever been confirmed, 
stack sa alleged. They further show patents to three lots of 
onneox, ground, numbered 26, 27 and 28, signed by the President 
of the United States, in 1826, which, it is averred, embrace 
the land in controversy ; and also, land on the west side of 
the Bayou Grosse Téte. They pray to be quieted in the 
peaceable possession of all the land embraced by their 

patents, and that the plaintiff’s suit be dismissed. 

Upon these pleadings and issues, a mass of testimony was 
introduced. 

The principal points of controversy involved in the appeal, 
arise out of the following charge of the district judge to 
the jury: 

1. “Ifthe plaintiff has shown a confirmation by congress, 
and that the land confirmed is the same land now claimed by 
him, with a regular chain of title and transfers from the 
persons in whose names the claims were confirmed ; and that 
the sume was afterwards located and approved by the 
government, then he has shown a complete title from the 
United States. 

2. “If the defendants’ title, which is derived from the 
same source as that of plaintiff’s, was acquired after the 
confirmation of his title, then the defendants have no title, 
because the government had already parted with its title, 
and therefore had none to sell. 

3. The jury has nothing to do with the proceedings or 
evidence on which the commissioners, or congress, acted, in 
granting the confirmation of plaintiffs title ; the certificate 
of confirmation is sufficient evidence of what it states, and 
the jury cannot go behind those confirmations. 

4, Finally; to state the question simply, the court charges 
the jury, that, when the same land is in contest, that a con- 
firmation in 1820, is a better title than a patent granted in 
1826, or an auction sale by the United States, after the 
confirmation.” 

This charge was excepted to by the defendant’s counsel. 
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There was a verdict and judgment for the plaintiff, giving Eastern Dist. 
him the land he claimed; from which the defendants Feruary, 1858. 


appealed. SLACK 
v8. 
ONILLION. 





Winchester and Ives, for the plaintiff, argued in support of 
the charge of the judge, and contended, that the plaintiff 
had shown a complete title, out of the government, and of 
prior date to that of the defendants. 


Labauwe and Stacy, for the defendants, contended, that 
the plaintiff had not shown, by legal evidence, that the claim 
of Franchebois and Reboul, under whom he claims, was 
ever confirmed or acknowledged by the general government, 
to the extent certified by the register of the land office. But 
even supposing it had been confirmed, it never was located 
until 1830; and until such location, the general government 
was not divested of any specific quantity of land, and might 
well regard the confirmation as a floating claim. 

2. The general government granted a complete title, after 
a public sale, to the lots numbers 26, 27 and 28, to the 
grantees, Wilson and Sickles, in 1826, under whom the 
defendants claim. This is the only complete and legal title 
to the land in controversy. 

3. The charge of the judge is erroneous, and was calcu- 
lated to mislead the jury. The defendants having shown an 
absolute title to the disputed premises, the judgment and 
verdict should be reversed and set aside, and one rendered 
for the defendants. 


Bullard, J., delivered the opinion of the court. 


In this case, our attention has been drawn to the charge 
of the judge to the jury, which was excepted to by the 
counsel for the appellants. 

The jury were instructed, that if the defendants’ title, 
which is derived from the same source as that of plaintiff’s, 
was acquired after the confirmation of plaintiff’s claim, then 
he has no title, because the government had already parted 
With its title, and therefore had none to sell; that the jury 
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had nothing to do with the proceedings or evidence on which 
the commissioners or congress acted, in granting the confir- 
mation of plaintiff’s title, and the certificate of confirmation 
is sufficient evidence of what it states, and the jury cannot 
go behind these confirmations; and finally, to simplify the 
question, they were told, that when the same land is in 
contest, a confirmation in 1820, is a better title than a patent 
granted in 1826, or an auction sale by the United States, 
after the confirmation. 

This charge, we think, was well calculated to mislead the 
jury, as to the merits of this controversy. 

It is true, that when the confirmation by act of congress is 
specific as to the boundaries and location of the land, the 
title to which is confirmed by it, and a new title is conferred, 
we have ruled recently in the case of Boatner vs. Walker, 
just decided, that it is equivalent toa patent. But when 
the boundaries of the confirmed claim are vague and uncer- 
tain, and are to be fixed by the operations of the surveying 
department, or is only the recognition of a pre-existing right 
or claim, and before such survey and location the government 
sells a part of the land not necessarily embraced within the 
tract confirmed, we held, in the case of Lefebvre vs. Comeau 
et al., in the western district, ante 221, that the title of the 
purchaser would prevail. 

The defendants hold under three patents from the govern- 
ment of the United States, dated in 1826, for lots of land 
numbered 26, 27 and 28, on the west side of the Bayou 
Grosse Téte, “according to the official plat of the survey of 
said lands, returned to the general land office by the surveyor 
general :” no copy of that plat is in the record. But the 
evidence before us is far from satisfying us that the same 
land had been previously granted by the government to the 
plaintiff. 

We are of opinion, that the court also erred in charging 
the jury that they could not look beyond the confirmation of 
the plaintiff’s claim. When the claim confirmed by the 
commissioners or by act of congress, emanated from the 
preceding governments of Louisiana, the primitive title is 
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merely recognized, and recurrence must necessarily be had Fasterw Dist. 
to it, in order to ascertain the extent and boundaries of the /eéruary, 1858. 


land. The confirmation, in such a case, operates only as a 
relinquishment of title on the part of the government. 

According to these principles, and under the peculiar 
circumstances of this case, if it be admitted that lots numbers 
26, 27 and 28, which had been sold in 1826, according to an 
official plat, were, in 1830, covered by the survey of the land 
claimed by the plaintiffs, we should conclude that the title 
of the defendants is best, because, at that time, the land 
claimed by them under the patents, had ceased to belong to 
the United States, and could not be taken by the surveying 
department, in order to make up to the plaintiff his quantity : 
but this is left vague and uncertain. We have not before us 
the plat of survey upon which the patents issued, nor can we 
ascertain what changes have since been made, so as to make 
room for the plaintiff. If such a change has been made, it 
is not, in our opinion, ‘conclusive upon the defendants. 

But the evidence of confirmation of the claims of Fran- 
chebois and Reboul, is quite unsatisfactory. It appears that 
their pretensions were once rejected by the commissioners. 
The parties then claimed, the one two thousand and the 
other one thousand superficial arpents and not acres. They 
were rejected because they had only a requéte without any 
evidence of habitation or cultivation, and that their claim 
was unwarranted by any law, usage or custom of the 
Spanish government. 

When the claims were afterwards presented to the register 
and receiver, acting as a board of commissioners, they are 
stated to be for acres instead of arpents, and to be founded on 
orders of survey issued by the proper Spanish authorities ; 
and those officers declare it to be their opinion, that all the 
claims included under the second species of the first class, 
are already confirmed by the act of congress of the 12th of 
April, 1814, without stating that those claims had ever been 
so claimed. 

This certificate of an opinion upon the construction of the 
act of congress, is followed by a further certificate of the 
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Fastern Dist. present register of the land office, who furnishes a copy of it, 
February, 1858. that it is taken from the reports on land claims in his office, 
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and which reports were confirmed by act of congress of the 
11th May, 1820. 

The first certificate does not show that the claims of 
Reboul and Franchebois, were embraced under the second 
species of the first class ; and the only report which is shown 
to have been made upon them, before the act of congress of 
1814, is that in which they are declared to be unfounded, and 
are, consequently, rejected. A recurrence to the act of 1814, 
does not satisfy us that a claim which had been rejected 
because it was not accompanied by any written evidence of 
title emanating from the Spanish government, was confirmed 
by that act. See Land Laws, page 651. 

The certificate of the present register that the reports of the 
former board, when it appears that they only reported an 
opinion that a certain class of claims had already been eon- 
firmed without recommending their confirmation, have been 
confirmed by the act of 1820, is at best but his construction 
of that act of congress. 

The first section of the act referred to by the register, 
enacts, that the claims for land within the eastern district of 
the state of Louisiana, described by the register and receiver 
in their reports of the 20th November, 1516, and recommended 
with said report for confirmation, be and the same are hereby 
confirmed against any claim on the part of the United States. 
Land Laws, 778. 

The plaintiff purchased only arpents, and he cannot 
recover in any event, more than he purchased ; and we are 
of opinion that the defendant has a right to give the best 
evidence in his power, of the true extent of the original title 
under which the plaintiff holds, and we cannot presume the 
government has confirmed a greater extent than his*primitive 
title imported. 

We are, however, not prepared to say that the court erred 
in rejecting, as evidence, copies of the requéles, certified by 
the registers of the land office, to be true copies from his 
register. But we cannot concur in one of the reasons given 
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for it, to wit: that as the plaintiff only claimed under the Easreex Disr. 
United States, they were not bound to go beyond the confir- February, 1857- 
mation. We have already expressed our views on that point. crareren er at. 


The offer to produce such copy should have been preceded 
by such steps as are required by the Code of Practice, or an 
opportunity, on the part of the plaintiff, allowed to produce 
the originals. 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the District Court be reversed, and the verdict 
set aside ; and it is further ordered that the case be remanded 
for a new trial, with directions to the judge to abstain from 
charging the jury upon the points objected to in his former 
charge, except in conformity with the opinions herein 
expressed, and that the appellee pay the costs of this 
appeal. 


—————— 





CLAPPIER ET AL. vs. BANKS.* 
APPEAL FROM THE COURT OF THE FIRST JUDICIAL DISTRICT. 


in an action of revendication, persons claiming to be instituted heirs under 
a will alleged to be lost or destroyed, will not be allowed to prove its 
existence, loss and contents, in the District Court, when it has never been 
admitted to probate. 

So, after suit is commenced in the District Court, the cause will proceed 
without waiting for the plaintiffs, who claim as testamentary heirs, to 


establish the will and heirship in the Probate Court. 


This is an action of revendication, in the petitory form, in 
which the plaintiffs claim title to a house and lot, in the 
possession of the defendant, as the nearest relations, and as 





*This case was omitted in February term, 1837. 
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heirs of one Pierre Augustin Meuillon, who died in Louisiana 
about the year 1810. 

[This case is now reported out of its regular order.] See 
the same case on the merits, in 10 Louisiana Reports, 60. 

In the course of the preliminary proceedings, the plaintiffs 
also made claim to the succession of Meuillon as instituted 
heirs under a will alleged to have been lost and destroyed, 
but never admitted to probate. On the trial, the plaintiffs 
offered to prove by witnesses, and documentary evidence, the 
previous existence and destruction of the last will and testa. 
ment of said Louis Augustin Meuillon ; and that by the pro- 
visions of said will, the plaintiffs, or those under whom they 
claim, were instituted heirs of the testator, for the whole of 
his succession, embracing the property in controversy ; they 
further offered to prove the contents of said will, and that it 
was made in due form of law. To the introduction of all this 
testimony the defendant objected, on the following grounds : 

Ist. That the District Court had no jurisdiction to inquire 
into the destruction of a will, or to recognize a claim under 
it, when it has not been admitted to probate in the Court of 
Probates. 

2d. That the alleged existence and destruction of the will 
should have first been established and proved in the Court of 
Probates, before any claim can be set up under it, in the 
District Court. 

3d. That no proof of the destruction of said will can be 
legally made in the present suit. The court sustained these 
objections, and the plaintiffs took a bill of exceptions, and 
finally appealed. 


Fourchy, Soulé and Magnin, for the plaintiffs, insisted on 
the right to offer proof of a will once existing, in which they 
claim to be instituted heirs, before trying the case on the 
merits, and on the plaintiff’s claim as the nearest relations 
and legitimate heirs of the deceased. If this branch of the 
case is sustained, the second is unnecessary. 


Mazureau, Pichot and Conrad, for defendant and the 
warrantors, opposed the right of the plaintiffs to establish and 
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prove the contents of a will, to show they were instituted Easreny Disr. 
heirs, in the District Court, when the will had never been /ruary, 1857. 


admitted to probate. CLAPPIER ET AL. 
v8. 
BANKS. 








Martin, J., delivered the opinion of the court. 


The plaintiffs lay claim as heirs at law, and as testament- 
ary heirs of Meuillon, to a certain house and lot in the 
possession of the defendant. 
The court of the first instance declined to examine into the In an_aetion 


. ' a f revendication, 
title of the defendant, until the plaintiffs had caused them- inne deelin 


, = Beas to be instituted 
selves to be recognized as testamentary heirs in the Court of eit naer a 


Probates. There was judgment for the defendant, the court will, ag 
wid 4s . be lost or de- 
considering the person under whom he held, as the legal heir stroyed, will not 


of Meuillon. The plaintiffs appealed. ing ep 


The counsel for the appellant has urged only, as ground tence, loss and 
contents, in the 


of error, that the district judge ought not to have acted on District Court, 


: ‘ - - when it has ne- 
the claim of the heirs at law, before their pretensions as tes- yer been admit- 


tamentary heirs were sustained or rejected by the Court of 4 te probate. 
' So, after suit 
Probates. is commenced 
r : in the District 
We cannot see any good ground for this delay. If the Conn, aaa 
plaintiffs fail in the Court of Probates, there will be an end will -_ proseed 
: : : without waiting 
of the matter. If they establish these, the will under which fo the plaintiffs 
. : ; who claimastes- 
they claim, the judgment now appealed from will not stand pov 
much in their way. to establish the 
willand heirship 
in the Probate 
It is, therefore, ordered, adjudged and decreed, that the ©u"*: 


judgment of the District Court be affirmed, with costs, 
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June, 1837. 


STATE 
vs. 


Eastern Distr. 


RK. R. KEENE, 


CASES IN THE SUPREME COURT 


CONTEMPT CASE. 


STATE US. RICHARD RAYNAL KEENE, * 
ON AN ATTACHMENT FOR A CONTEMPT OF COURT. 

The use of abusive and impertinent language and epithets, towards the 
court, or any one of the judges thereof, contained in a petition for a 
re-hearing, signed by the party and filed with the clerk, is good and suffi- 
cient grounds for an attachment, to show cause why the party offending 
shall not be fined and imprisoned for a contempt of court. 

Where a party signs a petition for a re-hearing with his own name, using 
contemptuous language, and is the plaintiff in the case, he will be consi- 
dered as acting in his individual capacity, although he be a licensed 
attorney, and punished as such for a contempt of court. 

The maximum punishment for a contempt of court, committed by a party to 


a suit, is ten days imprisonment, and a fine of fifty dollars and the costs, 


This case is an attachment for a contempt of court. On 
the 21st June, 1837, the defendant, who was plaintiff in a 
civil suit, filed with the clerk of the Supreme Court, a peti- 
tion for a re-hearing, which contained the following con- 
temptuous language and abusive epithets, against the court, 
and one of the judges in particular. 


“R, R. KEENE, fppellant, 
vs. 
R. RELF, Appellee. 


“Supreme Couit of the State 
of Louisiana. 


“The appellant, now, premising his disclaimer of any and 
every view to personality or disrespect, concludes his petition 
of review, by a summary reference to the criticism that 
occupies the foreground of the judgment which has given 
rise to this petition. The young judge who drew up that 
judgment; (the appellant merely refers to the official age of 
that judge, without meaning to diminish his claim, whatever 
it may be, to the honors of physical maturity or chronological 
einaiaida because that official age wiadie had its beginning 


* The avid case in ry the selina for a re-hearing was eopoaiiiel will be 
found at page 504 of this volume, 
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since the termination of the last session of our senate ;) the Easrerx Dist. 


young judge, it is repeated, who drew up that judgment, 
dedicated its foreground to the criticism in question, doubtless 
on account of his opinion of the transcendant importance of 
the subject matter of that criticism. And that subject 
matter, forsooth, is the language, or figure of speech used by 
the appellant in his pleadings in the court below ; and that 
language or figure of speech, derived from a practice univer- 
sally participated in by people of the highest rank and best 
education, without the use of a single indecorous word, was 
adopted by the appellant, as explained in argument, to put 
an end to the cavils and importunities of the adverse counsel, 
about the extent and measure of the appellant’s vituperation 
of Relf’s maneuvres in respect of Daniel Clark’s wills. And 
for this legitimate purpose, a legitimate metaphor, taken 
from the genteel and fashionable, nay, lady-like games of 
whist and ecarté, was resorted to. The appellant merely said 
that ‘ Relf, after shuffling, culting, and dealing Clark’s will- 
pack, turned up for himself an executor-trump.’” 

An Ephraim Avery gospelizer indeed, who wished to render 
permanent, by synod-ratification, an evangelical call, which, 
through new-born zeal in the service of Calvin’s sect, in 
dereliction of Westley’s fold, had been provisionally conferred 
upon him, in the synod’s recess, for probation, by a nominator 
for synod-confirmation of candidates for holy orders and holy 
offices; such a gospelizer, indeed, might well enough have 
made that metaphor a text for the out-pourings of his 
hypocrisy and cant. But surely the appellant could never 
have foreseen or anticipated that it would have been made 
the subject of animadversion, now, after having passed 
unscathed through the fiery furnace below; especially by a 
judge, who, in his recent character of attorney of or for the 
United States, when, as such, he was bound by his elevated 
station, to set an example to his brethren of the bar, of 
courtesy and respectfulness towards a brother lawyer, distin- 
guished as much for his urbanity and refinement as he is for 
his knowledge and eloquence, used such language, and that, 


June, 1837. 


STATE 
v8. 
R. R. KEENE, 
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Eastern Dist. too, in open court, in high-pitched tone, as shocks the ear of 
June, 1837. 
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R. R KEENE, 
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good breeding, and puts delicacy to the blush ! 

Relf, doubtless from a consciousness of the propriety of the 
appellant’s metaphor, acquiesced in the use that was made 
of it, for the record furnishes no trace of his opposition thereto, 
But Soulé, from a sense of injury, was not acquiescent in the 
belligerent action of the United States’ attorney; for, besides 
putting in, instanter, his contestatio litis, he reconvened upon 
his warlike adversary, with a demand for satisfaction in 
chivalry. But lo! that adversary, in hallelujah accents, plead 
a peremptory exception, founded, not in Louisiana law, but in 
the code of holy writ ! 

“Hence, then, does it appear, that to one and the same! 
personage, in his character of national advocate, a peremptory 
exception to a reconventional demand, was every thing, although 
that exception is unknown to the laws and customs of 
Louisiana; whilst, in his character of a state judge, a 
peremptory exception, founded on Louisiana law, goes for 
nothing ! 

“The appellant, claiming due weight for the full and 
irresistible proofs in the record, that show that the verdict 
given against him was contrary to law and evidence; and being 
deeply impressed with the wrongs inflicted upon him by the 
judge & quo, in the first place, in letting a garbled and 
mutilated document go to the jury, without the rightful and 
essential accompaniment of the schedule to which that 
document referred ; and, in the next place, in biassing and 
warping the sentiments, and exciting and bespeaking the 
sympathies of the jury, in favor of the appellee, by trampling 
upon the law of reconvention and of peremptory exceptions, 
thereby giving them, the jury, to understand that the 
defendant, Relf, was a fit candidate for damages, because the 
plaintiff, Keene, in accordance with his rights as a citizen, 
and his duties as an advocate, had shown, incontestibly 
shown, that the fate of Daniel Clark’s last will and estate 
was such as he, Keene, had set forth in his allegations in 
relation thereto; the plaintiff and appellant, Keene, being 
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of thus impressed, prays of this honorable court a new hearing Easter Disr. 
in this case ; and moreover, prays that this new hearing be 7" 1897. 
6 decided upon by a full bench of senate-sanctioned judges.” stare 
‘e “RICHARD RAYNAL KEENE, P. P.” yn. Krenn, 
0. 
he This petition was handed to the judges the same evening 
es after it was filed, and one of them took it to his chamber for 
on examination. On returning to court the next day, the judge 
in communicated the contents and extraordinary character of 
rd the petition, to his colleagues. 
in On consultation it was ordered, that an attachment issue 
| against Richard Raynal Keene, Esq. to show cause why he 
ne! should not be punished for a contempt of court. On the 23d 
ry | of June the court met, and the defendant was brought into 
oh court, by the sheriff of the city and parish of New-Orleans. 
of 
a Mazureau, attorney general, appeared on behalf of the 
for state, and read the part of the petition for a re-hearing, 
relating to the contempt. He commented on the violent and 
nd abusive language which it contained, and moved that the 
ict defendant be fined and imprisoned for a contempt of the 
ng judicial tribunal and authority of the state. 
he 
nd Keene, in propria persona, defended, and urged that the 
nd language used, was not contemptuous and libellous, but only 
vat _ cutting and severe, which he intended it should be ; that it 
nd was decorous in the manner, and such as might be used in a 
he | lady’s drawing room, without giving offence to the most 
ng chaste or delicate ear. 
ns, 2. The defendant further contended, that if he was, in any 
he manner, guilty of a contempt, it was in his capacity of attor- 
he ney and counsellor at law. He relied on the statute of 
en, March 27th, 1823, and the first section, to show that an 
bly attorney at law could not be fined exceeding one hundred 
ae dollars and imprisoned, not exceeding twenty-four hours. 
i He also cited the second section of this act, and contended, 
ng that according to its provisions, no contempt by an attorney 


at law could be committed, unless what was said or done 
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Eastern Distr. had been done in the presence of the court. 
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1 Moreau’s 
Digest, 281. 

The Attorney General, in reply, showed that the contempt 
in this case, was committed by the defendant, in his private 
capacity, as a party plaintiff in the suit, in which he applied 
for a re-hearing ; that the law in such cases is to be found 
in the Code of Practice. It was unnecessary in this case 
whether the contemptuous language and abusive epithets 
were used in court or out of it ; it was equally a contempt 
if it was contained in a written document addressed to the 
court and signed by the party, and which the court were 
bound, officially, to notice. This, he contended, was a gross 
contempt, and should be punished to the extent of the law. 
He cited the 131st article of the Code of Practice, as follows: 

“ The judges of the Supreme, District, and Parish Courts, 
have the power to punish all contempts of their authority, by 
fine, not exceeding fifty dollars, and imprisonment for a period 
not exceeding ten days for each offence of that kind.” 


Martin, Presiding Judge, pronounced the sentence of the 
court, as follows : 

The pains which the defendant has taken to read, for the 
information of the bar and the by-standers, the petition he 
had previously filed in this court, for a re-hearing in his case, 
dispenses us with the necessity of noticing, particularly the 
different parts of it, which have no reference to the judgment 
of which he complains, but are evidently introduced to vent 
his abuse against the member of this court, who was in that 
case its organ in drawing up its opinion. 

This abuse is of such a nature, and the facts which are 
stated are so totally unconnected with the object of the 
application, that the attack on this judge cannot be attribu- 
ted to an excess of zeal in an endeavor to attain that which 
the defendant might consider as his right. Most of the facts 
alleged are absolutely irrelevant and untrue. The attack 
was entirely unprovoked ; the defendant had received in the 
inferior court that measure of justice to which he was entitled 
at the hands of a jury, and the judge who presided at the 
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trial, and who declared his satisfaction with their verdict. 
It turned on mere matters of fact, and it was not pretended 
that the jury had erred on any point of law. Nothing was 
therefore offered in this court, which might authorize us to 
interfere and set aside the finding of those, who in these 
United States, are considered as the constitutional judges in 
such matters. 


There were two bills of exceptions, and in both of them 


the opinion of the District Court was so evidently and palpa- 


bly correct, that the member of this court, who prepared the- 


opinion, thought any comment on them useless. The con- 
clusion and prayer shows, that the defendant asked from us 
what he evidently knew was not in our power to grant, to 
wit: a re-hearing before a full bench of senate-confirmed 
judges. 

This court is of opinion with the attorney general, that 
the defendant, although he be a licensed attorney, cannot be 
considered in that capacity in the present case. He had 
brought the suit in which the judgment complained of was 
pronounced, in his own name for himself in proprid persond, 
and not as the attorney of another. Noman can be his own 
attorney or counsellor ; tle words attorney and counsellor, 
essentially imply, ea vi terminorum, the existence of a client 
as their correlative. Attorneys instituting suit for themselves, 
stand in the management of them on the same footing as 
anv of their fellow-citizens, and cannot claim the indulgence 
which the law grants to those, who in defending the rights 
of others are carried by an intemperate zeal beyond the 
bounds of moderation. 

In the manner in which the defendant has carried on his 
defence, we have seen nothing that either exculpates him or 
alleviates the offence. We do not remember a case of grosser 
contempt, and we doubt whether any are to be found in the 
books. 

The sentence of the court, is, that the defendant, Richard 
R. Keene, pay a fine of fifty dollars, and be imprisoned during 
the space of ten days, and until he pay the fine and costs. 
Mr. Sheriff, he is in your custody. 

76 
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The use of 
abusive and im- 
pertinent — Tan- 
guage and epi- 
thets towards the 
court,or any one 
of the judges 
thereof, contain- 
ed in a petition 
for a re-hearing, 
signed by the 
party and filed 
with the clerk, 
is good and suffi- 
cient grounds for 
anattachment, to 
show cause why 
the party offend- 
ing shall not be 
fined and impri- 
soned tor a cone 
tempt of court. 

Where a par- 
ty signs a peti- 
tion for a re- 
hearing with his 
own name, and 
is the plaintiff 
in the ease, he 
will be consider- 
ed as acting in 
his individual 
capacity, al- 
though he be a 
licensed — attor- 
ney, and punish- 
ed as such fora 
contempt of 
eourt. 


The maximum 
punishment for 
a contempt of 
court, commit- 
ted by a party to 
a suit, is ten 
days imprison- 
ment, and a fine 
of fifty dollars. 
and the costs, 
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ACTION. 


1. In an action of jactitation or slander of title, the defendant must 
cither deny the slander, which would be a waiver of title, or admit the alle- 
gation, and aver his readiness to bring suit. The court would, in such 
alternative, either proceed to investigate the facts of the slander, and give 
damages; or order suit to be brought........ ....Proctor vs. Richardson et al., 


2. But in this action the defendant may well set forth his title in his 
answer, and the court will at once proceed to adjudicate upon the respec- 


live: titles Without @ NeW SUNG Bk Kosice cccccncccceucodecanconcuaeeecskes Pee a 


3. Where there is no answer to an action for slander of title, the plaintiff 
cannot take final judgment by default, without proving the facts alleged... 


4, So, in an action for slander of title against the vendor, charging him 
with asserting that he intended to bring suit for the property, for the benefit 
of his minor children, in right of their deceased mother, the under tutor 
must be:made ai panty defendants. ..25 < icc <ccccnscceswcscsecaassvecaccascnses auwaciveg 


5. The hypothecary action is barred by the lapse of ten years after the 
plaintiff ’s right to sue has accrued, and before the institution of suit. 
Lanusse vs. Minturn, 


6. In a petitory action, where the defendant holds by a title translative 
of property, and in good faith, after the lapse of ten years, he will hold the 


property against a better title by prescription, acquirendi causd....... < 


7. Where the object of a suit is to avoid a judgment, and the assignment 
of property under it, to the party, as being in fraud of the rights of other 
creditors of the judgment debtor, it is to be regarded as a revocatory 
action, by which creditors may cause to be annulled any contract or trans- 


action, so far as they may have been injured by it... Fennessy vs. Gonsoulin, 
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8. Every device, contrivance or machination, by which a creditor may 
have been prejudiced, may form the subject of the revocatory action 

Fennessy vs. Gonsoulin, 

9. The assignment of property to the wife, to satisfy her judgment against 

her husband for her paraphernal effects, is essentially a datien en paiement ; 

and, like other contracts, may be attacked in the revocatory action within 

the year, as made in fraud of creditors.,,............csscsccoeesssssecsscesscesesece 


10. The revocatory action given to creditors to annul contracts made in 
fraud of their rights, may have for its object any contract or transaction of 
the debtor, especially confessions of judgment, anticipated payments, and 
even a refusal to accept an inheritance in fraud of the rights of creditors. 

Muse, Syndic vs. Yarborough et al., 

11. A sheriff ’s sale, or forced alienation under a fraudulent and collusive 
judgment, confessed by the debtor in favor of a creditor, giving a prefer- 
ence over other creditors, may be avoided by the syndic of all the creditors 
ben Chin ROT URNNNS GIN oon cess esiicnsccntincicvennveninrces evionessasee SGeecocer eect 


12. The revocatory action to annul a fraudulent sale, brought by the 
syndic of the creditors, is not prescribed if it is commenced within a year 
after his appointment................. pa susml fan seeowennedeasoeceraces Seca siwasssenieaes ae 


13. But although the direct action to annul a judgment of separation of 
property, on the ground of fraud and collusion, may be prescribed, yet the 
party cannot be precluded from offering evidence to invalidate it, when 
opposed to him by way of exception by the defendant.................. eee 


ADMINISTRATOR. 


1. An administrator appointed in another state, cannot sue or administer 
on the estate of the deceased, in this state, without being first authorized to 


do so by one of our Courts of Probate. M‘Rae’s Administratrix vs. M‘ Rae 


2, Where a party sues as administratrix, and amends her petition so as to 
claim in her own right, the amendment will be rejected, as changing the 
nature of the action.......... sceees sataveeeunnsls Maisie Sei eid daletdinisls aacpente eee ee 

APPEAL. 

* 1, No appeal lies from an order of the probate judge, requiring an under 
tutor to institute suit against the tutor of certain minors, for his removal 
from office, on the ground of alleged insolvency. 

Laurent vs. Saillard, Under Tutor, etc: 

2. An appeal does not lie from the City Court of New-Orleans, to the 
Supreme Court, even when the sum exceeds three hundred dollars. 

Drapér vs. Terrill et al. 
3. Appeals from the City Court of New-Orleans, must be taken to the 
District or Parish Court in the first instance............ 
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4. The appeal will be dismissed when the evidence is insufficient to test 
the correctness of the judgment below................. Draper vs. Terrill et al. 
5. Damages will not be awarded the appellee for delay, when the appel- 
lant has taken the appeal to the wrong court, if by this act he hastens the 
tiine when the plaintiff may resort to his execution....... eensencesrvecesceceeress 


6. The law provides that appeals from the presiding we of the mn 
Court of New-Orleans, shall be intermediate, i. e., through the Parish 
Court. This court cannot examine a case on its merits in a direct appeal, 
even with the consent of parties. .............+ Marsoudet vs. Bienvenu, et al., 


7. A direct appeal cannot be taken from the City Court of New-Orleans 
to the Supreme Court; nor can the right of appeal be given by a rule of 
the City Court, as every power must come from above.......Bell vs. O’ Rourke, 


8. The return day of the appeal, cannot be prolonged by the clerk or 
judge a quo, for time to make out the transcript, or to do any posterior act. 

Laviille vs. Rightor, 

9. When there is no defence and no evidence to examine the merits, the 
court will exercise its discretion and not dismiss the appeal, but affirm the 

judgment with ten per cent. damages and costs...... Sumner et al. vs. Bertoli 


10. When the appellee has obtained the dismissal of the appeal, without 
a decision of the case upon the merits, the appellant still has the right of 
again appealing, and having the judgment of the inferior court renewed 
if he claims it within the year...............06 Smith et al. vs. Vanhille, et al., 

11. The service of citation and petition of appeal, after the return day, is 
irregular, and would be fatal if objected to in the written motion and prayer 
for the dismissal of the appeal................ssseccceeseseees Morton vs. Graham, 


12. But the appearance of the appellee cures all irregularities in the ser- 
vice of the citation of appeal, except those which are stated in the written 
epelientinn: Cer GRO ae scc snscccsesecscemsnertmcnnsscenvinnicspencnscoeeniniaaeneen 


13. Where a suspensive appeal is taken and dismissed, its effect is gone. 
The second appeal taken within the year, does not suspend the operations of 
the judgment appealed from. Such suspension can only follow an appeal 
taken within ten days after notification of judgment... Fisk vs. Hart et al., 


14, Citations of appeal must issue from the court @ qua ; and an appli- 


cation on the fourth day after the return day, for an extension of time to 
cite in the appellee, comes too late............c:cceeeeeeeee Bradford vs. Irwin, 


ATTACHMENT. 


1, An attachment will not lie in an action by one partner against another, 
for his share of the partnership gains, before any liquidation of the accounts 
between them, because the plaintiff cannot swear positively to the amount 
OF Tee Sibiin CUNO NS eon caseed nvince ccaasceeunccateccosces Levy vs. Levy et al., 
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ATTORNEY. 


1. When the record shows the appointment of an attorney of absent heirs, 
under the signature of the judge of Probates and seal of his court, and the 
certificate states, he was duly appointed, it will be presumed he was regu- 
ll SINIIE 5... tgievsicnsess seventies Michel’s Heirs vs. Michel’s Curator et al., 


2. The attorney for absent heirs, is not bound to make a formal opposi- 
tion to the application of the curator for the sale of the succession property. 
It is sufficient if he writes on the petition that he approves, or has no 
IG Riis crviicesenticcnscguevanvencsss ‘linia LeeLee nib NentiNS 


AUDITORS. 


1. Auditors are appointed to state the respective accounts of the parties 
litigant, and they are bound to do so with sufficient precision and minute- 
ness, to enable the court to judge whether they correctly rejected or allowed 
the various articles in the accounts........ M‘Micken vs. Ficklin’s Curator, 


BAIL. 


1. In an action against bail or a surety in a recognizance for the 
appearance of the accused, at the first term thereafter : Held, that where 
the principal afterwards appears, is tried and acquitted, or a nolle prosequt 
is entered before judgment on the bond for the forfeited penalty, the bail is 
GINCHAID OG”, 5 scccbssceuscsdveubicaneen Sonera eee enuaieeusiens State vs. Prendergast, 

2. So, if while a motion is pending in court to obtain judgment against 
his bail, on the recognizance bond, the accused not having appeared, the 
district attorney enters nolle prosequi, as to him, the bail is thereby 
CIEE icccinicsscancemisnccininieimnnn tem meminnnamniinite 

3, Where the sheriff ’s return shows the first bail had surrendered his 
principal, and procured his bond to be cancelled ; in the absence of his tes- 
timony, it will be presumed to have been assented to by the creditor. 

Hurris vs. Brown et al., 

4. So where the bail bond is transferred to the creditor, at any time 

before trial and judgment against the bail, it is sufficient...............cce0c000s 


BILLS AND PROMISSORY NOTES. 


1, Where the master of a ship draws a bill in favor of the agents and 
consignees of a vessel for supplies and disbursements they have made, and 
with their knowledge that he drew as master, and not on his own account, 
he will not be liable as drawer...... sabaccenepestes besess Lincoln et al, vs. Smith, 


2. The drawer of a bill may show that he drew it as agent of another, 
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3. The forms of public instruments are regulated by the laws of the 
country in which they are made. So, a protest made in another state, 
which wants the seal required by law in that state, will not be received in 
evidence, as such, in this................ccecsccoecceees Tickner et al. vs. Roberts, 


4. When there is no proof of a demand upon the drawee of a bill, the 
court cannot presume one. Until this is shown, the drawer is not liable...... 


5. Where there is no demand shown to have been made on the drawee, 
but the drawer supposing one had been made, thought himself liable and 
promised to pay the draft; Held, that the promise was made in error, and 
NE iiivcciicsinnchicncian eeeee Sicqdcdeceueenesccadaaneas 


6. The onus probandi of showing a demand lies on the plaintiff. The 
adverse party cannot show that no demand was made...........esecceeeeeeeees 


7. The endorser of an accommodation note is to be considered in the 
light of a surety, and when sued may produce the original contract on 
which the note was given, to show that it was stipulated, the note should 
not bene wocigkeds -essissd cdcccacedecrseves Louisiana State Bank vs. Senecal, 


8. Where a firm is sued as endorsers, and one of the partners excepts to 
the jurisdiction of the court, because he had obtained a respite; Held, that 
he is liable to be sued when the respite is not pending, and is out of court ; 
but if he shows the time has not expired, the suit will be dismissed as to 
OnE Tee guannleveadean sine Peyroux et al. vs. Dubertrand et al., 


9. Proof of notice to the endorsers of the protest, results from the 
certificate of the notary, duly made according to law..............0ee0000e seceee 
10. The holder of a bill or note, may give notice to the endorser he 
intends to hold liable, and these cannot complain that the other or previous 


endorsers were not notified ............cccceeeeeeees peer ene sels elated weeds 


11. The endorsers receiving notice of protest should notify the previous 


endorsers, in order to: hold them liable.............cccccccswscascceseccsesscsacescccene 


12. Where the endorser pays a note secured by mortgage, even after 
protest, on which he was bound as surety, a legal subrogation results from 
the payment. On producing authentic evidence of payment, he is entitled 
to an order of seizure and sale of the mortgaged premises. 

Tulane vs. Wilcox, 


13. Where the holders of a promissory note signed an agreement with 
other creditors of the maker, “ granting him an extension of two years for 
the payment of their claims,” and there is no evidence of his acceptance of 
these terms, the endorser will not be discharged. 

Hefford et al. vs. Morton et al., 


14. When it is admitted that the payees of a bill of exchange were only 
used for the purpose of collection, the drawer is dispensed with proving 


14 


ab. 


ib. 


ab. 


ab. 


115 
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that the bill was put in circulation, and paid by him on its return protested, 
in order to charge the acceptor.. ............cceceeeeeeeeees Priestly et al. vs. Bell 126 


15. An endorsement on a note signed by the husband and wife, made by 
the latter after the death of the former, that it shall be paid out of the pro- 
céeds of his succession, is neither a novation of the debt or an extension of 
time, which will discharge the surety...... eronevereees Robechot vs. Folse et al., 133 


16. The acceptors of orders left in their possession, are not released from 

the fact that the orders are withdrawn from them on their refusal to pay 

when called on. They cannot pay over the funds drawn for, to the drawer, 
White et al. vs. New-Orleans Architect Company, 228 


17. The act of 1821, (1 Moreau’s Digest, 93,) provides, that the notary 
keep a record of his protests of notes and bills, signed by himself and two 
witnesses ; and the act of 1827, authorizes the notary’s certificate from his 
record, to be given as evidence of notice to the endorsers, but this does not 
exclude other modes in which notices may be given and proved. 

M‘ Donough vs. Thompson et al., 566 

18. Where a bill is assignable only by endorsement, a person who obtains 
possession by a forged endorsement of the name of the payee, acquires no 
interest in it, although ignorant of the forgery ; and the original holder may 
recover the amount from the acceptor, even if the latter has paid it. 

Dick et al. vs. Leverich, 573 

19. So the acceptor of a bill, who has paid it in error, to a holder who 
had no right to receive, may recover back the amount thus paid.............. ab. 


20. The record and judgment of a suit obtained in another state, to which 
the defendant was no party, will not be received in evidence, to prove the 
forgery of the endorser’s signature to the bill sued on, and that the plaintiff 
NR ivieiticicsiinntnnnsmininiinn viecnnniteicsstomimitnaetanataiaae ab. 


BOUNDARY. 


1. Where the procés verbal of a sale states it to be of a plantation two 
arpents front, by forty arpents in depth, “ the lines converging,” the pur- 
chaser does not acquire eighty superficial arpents in a parallellogram, of two 
by forty arpents..........scsscessesseeee Mipavtoweswennete Williamson vs. Hymel, 182 


2. In actions of bornage, a dividing line long established between the 
parties, and referred to in the procés verbal of sale of the plantation to the 
plaintiff, will be taken as the true one, in preference to running a new line, 
more in accordance with the calls and distances, and which give to the 
plaintiff a larger boundary............sssseeesssrsereeeeeeretenerseesesereeeseseeseeees ib. 

Where the boundary line between the original proprietors of two 
contiguous tracts of land, has been fixed by judicial decision, and become 
final, it will have the effect of res judicata between the subsequent proprie- 
tors, holding under the original ones respectively. Brownson vs. Richard, 414 
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BUILDER’S PRIVILEGE. 


1. Payments made by the proprietor to the undertaker, in anticipation, 
are considered in regard to furnishers of materials, as if not made; and he 
can exercise his privilege against the proprietor, by claiming it before the 
time of payment stipulated arrives........... ... ...... Baldwin vs. Wood et al., 


2. But the material man must show that the proprietor has made antici- 
pated payments, or has paid before the debt is due, before he can exercise, 
OR NE 8e Nie Briss ev ccinensecxscxrinninncntncnsicuiienemitia Ce eeseee 


COLORED PERSONS. 


1. A subsequent marriage of the putative father with the mother when 
the parties are persons of color, does not legitimate the children born before 
marriage ; although they are acknowledged in the marriage celebration. 

Thomassin vs. Raphael’s Executor, 

2. Persons of color can only legitimate their children born before 
marrige, by a declaration before a notary and two witnesses, if it has not 
been made at the registering of their births or baptismS.............c..sseeeeeee 


COMPENSATION. 


1. A plea in compensation cannot be sustained against one of several 
joint obligors; and a partnership debt cannot be opposed in compensation 
to an individual claim of one of the partners............ Morton vs. Graham, 


2. Compensation or payment by operation of law, may be pleaded and 
allowed at the trial, or at any time before judgment ; and, perhaps, even 
after, on an injunction, when the debt has been extinguished by legal 
compensation, previous to judgment....... Commercial Bank vs. Mayor et al., 


CONFLICT OF LAWS. 


1. The forms of public instruments are regulated by the laws of the 
country in which they are made. So, a protest made in another state, 
which wants the seal prescribed by law in that state, will not be received in 
evidence as such, in this state. ‘The laws of that state will not be disre- 
garded by any parol evidence to the contrary....... Ticknor et al. vs. Roberts, 


2. Contracts made in another state, in accordance with its laws, will not 
be declared null by our courts, because such contracts would not be valid 
according to the laws of Louisiana. They will be enforced here as regards 
the parties to them, when they are valid there. .4Andrews vs. His Creditors, 


3. Where a debtor makes contracts and transfers of his property in 
another state, on the eve of insolvency, which are permitted by its laws, and 
comes to Louisiana, where he is arrested and imprisoned, and claims the 


77 


453 


ib. 
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ib. 
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benefit of our insolvent laws, which declare such contracts and transfers 


fraudulent, and denies its benefits to such as are guilty, the case will be 
decided by the Louisiana Laws, and their aid and protection withheld from 


LUC ANEDINGIE . ccasisecsiscecsveiescsevassaawede seeeweetve Andrews vs. His Creditors, 464 


CONTEMPT OF COURT. 


1. The use of abusive and impertinent language and epithets towards the 
court, or any one of the judges thereof, contained in a petition for a 
re-hearing, signed by the party and filed with the clerk, is good and 
sufficient grounds for an attachment, to show cause why the party offend- 
ing shall not be fined and imprisoned for a contempt of court. 

State vs. Richard R. Keene, 

2, Where a party signs a petition for a re-hearing, with his own name, 
using contemptuous language, and is the plaintiff in the case, he will be 
considered as acting in his individual capacity, although he be a licensed 
attorney, and punished as such for a contempt of court............c0esceeeeeeree 


3. The maximum punishment for a contempt of court, committed by a 
party to a suit, is ten days imprisonment, and a fine of fifty dollars, and the 
COSESre....00eeees eee Serre reer CO ceeeeerscseeeeees oereceecseseeseoces 


CONTRACT. 


1. In a commutative contract when the plaintiff tenders payment 
agreeable to the terms fixed on, if the defendant fails or refuses to comply 
on his part, he will be considered as in default, and liable in damages for 
his non-compliance......... Sealaneaieiesaeavinae ea sieeaiisisucesescesen Hyde vs. Grigsby, 


2, Where the plaintiff erected certain buildings, in pursuance of a 
contract with the defendant, and the latter took possession without making 
any objections to the work, he cannot afterwards urge that there were some 
slight variations from the contract, in order to withhold payment. 

Mitchell et al. vs. Curell, 


3. Where instalments of the price of certain work are payable, either in 
cash, or notes at short dates, the payer is chargeable with the discount 
Oe Caw Binet Te TRNIIIE 6 saeisvscsscnscavessisereiccncensvesioesens ee — 


4. The undertaker or builder cannot recover items for work not agreed 
to be done in the written contract...............0006 Rare Oaacaen eitek we eee eo Ra ee 


5. So where the plaintiff sues on a contract, he cannot recover ona 


QUATLUM METUIL.....cerereceseseecrscevesereccerses Olerecvcarsceccscccescesccsososccceses 


6. It is a settled principle of law that he who is notified of a contract 
being made for him by a person pretending to have authority, subject to his 
ratification, is presumed to ratify it immediately, or repudiate it. 

Pitts vs. Shubert, 


oa 
© 
uo 


ib. 
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ab. 
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7. In all contracts, each party is bound timely, to communicate to the 
other, whatever it is his interest and right to know, and what is within the 
knowledge and power of either....0.....csscececeeece Livaudais vs. Perret et al. 


8. Where, in a contract, certain facts are expressly stated, all the conse- 
quences necessarily resulting from them, are implied and enter into the 
COMBE iocesscdsecscxdiecees asircddeces aaewtes weuscUeie ..Durrive et al. vs. Frere, 


9. Whatever in a contract would have been clearly assented to by both 
parties, if it had been mentioned at the time, makes part of it....... eidiiaiaas ° 


10. Contracts entered into in other states, as it relates to their validity, 
and the capacity of the contracting parties, are to be tested in this state by 
the law of the place where they are made....... Andrews vs. His Creditors, 


11- So, contracts made in another state, in accordance with its laws, will 
not be declared null by our courts, because such contracts would not be 
valid according to the laws of Louisiana. They will be enforced here, as 
regards the parties to them, when they are valid where made........... evesece 


CORPORATION. 


1. The payment of money by the president without an order from the 
board of directors of a corporation, is irregularly made, even when advanced 
in payment of a just claim, and made on a verbal direction of a majority of 
the board of directors. But the company cannot recover it back in an 
action against the president, when it was justly due, and there was no reason 
for withholding it.............00 New-Orleans Building Company vs. Lawson, 


2. Officers of corporations are liable for losses and defalcations of the 
under officers, when this loss falls on the company in consequence of their 
negligence or omission of duty: So, where it was the duty of the president 
to take a bond with security from the secretary of the Pontchartrain Rail 
Road Company, and he omitted or neglected to do it, he was made person- 
ally liable for the defalcations of the secretary, to the amount of the bond 
he was bound to take...... Pontchartrain Rail Road Company vs. Paulding, 


3. Tow-boat companies will be made liable for the injury occasioned to 
vessels while they have them in tow, unless it is shown not to have been 
occasioned by their fault or negligence. 

Adams et al. vs. New-Orleans Steam Tow Boat Company, 

4. Corporations are responsible for every injurious act from which they 
are not exempted by law; and when incorporated for a particular object, 
without specifying their powers and mode of obtaining the property of 
individuals, they are bound to proceed according to existing laws. 

Mabire vs. Canal Bank, 

5 A company incorporated to make a Canal through the swamp, will 
not be allowed to stop up the natural drains, and lay the adjacent lands 


under water, over which the company were not allowed to pass, without 
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ab. 
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first compensating the proprietors in damages ; especially when there is no 


express provision in their charter authorizing it... Mabire vs. Canal Bank, 83 


6. The corporation of New-Orleans, was entitled to subscribe for and 


pay in its own bonds, bearing 5 per cent. interest, payable semi-annually, 
half a million of stock in the Commercial Bank, and its dividends to be 
applied in payment of the interest on its bonds, etc. ; Held, that when the 
bank had to advance the interest before the share of corporation dividends 
became sufficient to pay, the latter was bound to refund the Bank. 

Commercial Bank vs. Mayor et al. 213 


7. The bank is entitled to charge interest on the amount of its advances 
to the corporation, to pay interest on its bonds............. Waeclosieesouewosenens ab. 


8. Stockholders of a corporation are considered partners in trade, and 
when one partner fails to furnish his quota of the capital stock, and it is 
furnished by the other partners, he is chargeable for the advance, with 
interest...... Winsin win astnieniei tine erin alana la eaieitlnlle aio 0a ani iii inRantealee 1b. 


9. Where the corporation of New-Orleans became a stockholder, by 
being permitted to subscribe and pay its stock in its own bonds, bearing an 
interest, payable semi-annually, it is bound for the payment of this interest 
as it becomes due, or to refund the bank, when it advances funds for this 
BD IOOL .55c- cs Sansa sonpaiesaaeeccdveaestoenscseases Commercial Bank vs. Mayor et al., 217 


CURATOR. 


1. When the curator gave bond and took the oath, about thirty days after 
his appointment, and at the same time presented a petition, and obtained an 
order for the sale of the succession property, the sale was held valid as 
relates to purchasers.............0006 weatuoue Michel’s Heirs vs. Michel’s Curator, 149 
2. The curator ud hoc can only be allowed his fee for defending the 
interest of an absentee, contradictorily with him or his representative, and 
is to be paid by the person whose interest he defends. 
Whitney et ux vs, O’Bearne et al., 266 
3. Where two or more persons apply for the curatorship of a succession, 
exceeding three hundred dollars in value, who are equal in their preten- 
sions and qualifications, the probate judge should give it to the first two 
ApPPlYING...........cccccesccssscecssseecerecs paewnonndenis -Turner et al. vs. Kirkman, 289 
4, When a curator’s bond is forfeited by a failure to comply with its con- 
ditions, and such failure and breach of the condition of the bond is alleged, 
a right of action accrues against the surety, which authorizes the party 
injured to maintain suit on the bond in the courts of general jurisdiction. 
Parmlee & Baker vs. Brashear, 320 
5. So where a tableau of distribution has been filed and the curator 
ordered, but neglects or fails to pay when thus legally required, the credi- 


tor has at once his remedy on the bond,,.........+006. similis sunnbiesenenwuneev wb. 
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6. The appointment of a curator to a succession, as a vacant estate, fixes 
conclusively the capacity in which he acted, although, in fact, the estate 
was not vacant, and the minor heirs were known. His responsibilities will 
be those attaching to the office of curator, and not to those of a tutor, who 


should have been appointed. 
Brownson, Administrator, etc. vs. Baker’s Creditors, 


COSTS. 


1. The plaintiff cannot recover costs, even in an attachment suit, if 
there is no amicable demand shown, when one might have been made. 
Babcock et al. vs. Shirley, 


DAMAGES. 


1. In doubtful cases the lowest sum should be taken as the measure of 
damages, and as the safest rule to establish the amount of loss; so. in 
allowance of a claim for loss of cotton from several parcels, when the evi- 
dence is not clear, the lowest price of the different parcels will be taken as 
the standard instead of the average. 

Brander et al. vs. N. O. Cotton Press Company, 

2. The owner cannot claim for loss on cotton delivered back in a damaged 
state, when he fails to prove that it was received in good order, or that it 
was damaged while in the possession of the defendants’ agent......... reece 

3. The master of a vessel who fails to deliver goods he has taken on 
freight, cannot be made to pay higher damages than the price of the articles 
at the place of dolivery.......ccccescesecestrsexes Burke, f. w.c. vs. Clarke et al., 


4. Where there was no defence and no evidence to enable the court to 
examine the case on its merits ; and when the appeal is evidently taken for 
delay, the court will exercise its discretion and not dismiss, but affirm the 
judgment with costs and ten per cent. damages. Sumner et al. vs. Bertoli. 


DEMAND. 


1. Demand of payment must be made personally, or at the domicil of 
the maker of a note, in order to bind the endorser, when no particular place 
is designated for payMent...........cesssssccesceccesees Oakey et. al. vs. Beauvais, 


2. It will not suffice, on the notary’s being told that the maker of the 
note had removed, or lived in another parish, to refrain from further 
demand, and merely to notify the endorser of the non-payment of the note. 
In such cases the endorser will be released... ...........ceecreceecsesceccesceceecs ‘ 


DEPOSIT. 


1. A bank is bound for the amount entered as a deposit on the bank 
book, to the credit of the depositor, by any of the clerks, when there is no 
evidence of fraud or collusion between the clerk and the depositor. 

Mechanics’ and Traders’ Bank vs. Banks, 
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DISCUSSION. 


1. The plea of discussion should be overruled when there is no actual 
tender of any specific sum to meet the expenses. Robechot vs. Folse et al., 


DISTRICT COURT.—seEeE surisDIcTION. 


DISTRINGAS. 


1. The certificate of the notary that the defendant refuses to produce 
certain slaves, ordered to be partitioned by a judgment of the Court of 
Probates, places him in the situation of a defendant in the ordinary courts, 
who refuses to comply with its judgment, ordering him to do or refrain from 
doing something specified. On this evidence a writ of distringas will issue 
to compel a compliance...... paloaisis tanieea saaeenaweewsenes Traverso et al. vs. Row, 


2. An absolute and not a qualified writ of distringas will issue, when it is 
shown that the defendant refuses to comply with the judgment of the court 


DOMICIL. 


1. The domicil of a person is his home, where he establishes his 
household and fixed residence, and this domicil is not changed by his occa- 
sional absence in another parish, where he owns property, attending to his 
business there, when it is his intention to return...,... saesiee Tanner vs. King, 


DONATION. 


1. A donation of slaves or other property susceptible of mortgage, 
according to the provisions of the Civil Code of 1808, was null and void, if 
not recorded or transcribed in the office of the register of mortgages. 

Penny et ux. vs. Toulouse et al., 


2. So, where a donation was made of a slave by a father to his child in 
1815, and the act of donation was never recorded in the office of the regis- 
ter of mortgages, it was held to be null as to third persons............ see eterseus 

3. Where the deceased, in his last moments, expressed a wish to make a 
donation or present of a sum of money to a particular friend, and directed 
one of several promissory notes for this sum, to be handed to her, but died 
before it was done ; Held, that this was not a valid donation or bequest, as 
it was not contained in his will, nor the donation made before the death of 
the testator........... Seconessecces enc. Elkins’s Heirs vs. Elkins’s Executor, 


EVICTION. 


1. Where a judgment of eviction has been obtained by a third person 
against the vendee, it is not necessary that a writ of possession issue against 





133 


494 


ab. 


—_ 
~!} 
Gr 


109 


wb. 


224 











PRINCIPAL MATTERS. 615 


P 
him to complete the eviction. The vendee may voluntarily abandon the 
premises, and he is exonerated from paying the price. 


AGE 


Melancon’s Heirs vs. Duhamel et al., 317 


2. So, where the vendor tenders a renunciation in due form by the person 
obtaining the judgment of eviction; relinquishing all advantages under it, 
the vendee is not required to accept it and pay the price, if any act has 
been done in the mean time to invalidate the title............ 


et eeereeeseeeseseree 


EVIDENCE. 


1. Where a witness swears he has seen the signature of a certain firm, 
and believes the endorsement on the note in suit to be its signature, but has 
seen it so seldom that he is not certain, having never scen the members of 
the firm write. He also says, the signature shown him he believes to be 
endorsed by one of the members, whom he always understood made such 
endorsements, and he would have taken this note as being endorsed by the 
said firm in this way: Held, that this evidence is insufficient to prove the 
Gite CINCM ONES occ osc8 os i arscdie ee edaetenekuaartueneaee Thatcher vs. Goff et al., 


2. A witness must have seen the party sign, or received letters, or paid 
bills, afterwards acknowledged by him, or have had some other equivalent 
means of knowledge derived directly from the party, to give evidence of 
hie SIONACURO hss cccecsdivcccees aie ineinevdn an evaddcuguvadatddadudsacdacduaueauaaaqesis - 


3. Parole evidence is inadmissible to show that the intention of the holder 


of a note, in taking a special endorsement on it, was for the purpose of nova- 
tion. The intention of the party must be sought in the words or the lan- 


ab. 


94 


ab. 


guage of the endorsement.............ccccccccssceccseees Robechot vs. Folse et al., 133 


4. Testimony or proof of the admissions or declarations of a party, made 
to third persons, by which it is attempted to charge or render him liable, is 


the weakest kind of evidence.......00......eeeeee Hendricks’s Curator vs. Mon, 137 


5. The evidence must be full and conclusive, to sustain an action of nul- 
lity, on the ground that the judgment sought to be annulled was obtained 
through fraud and the ill practices of the defendant 


6. Under the plea of payment, where proof of actual payment of a part 


of the debt is shown, and presumptive evidence that all has been paid, is 
offered, it must be conclusive, even after the lapse of many years, or it will 


He inallawe so cccecacaccivesnsccisccecccecteseee - Thompson vs. Thompson’s Heirs, 324 


7. Parole evidence is inadmissible to prove that a balance is still due the 
vendor, when the notarial act of sale, on its face, states the sale is made for 


CB iho a verses bauer tala eed ue iducuueNa dacsdaaueatde Forest vs. Shores, 416 


8. The acknowledgment of payment in a notarial act of sale, is conclu- 
sive between the parties, unless contradicted by a counter-letter, or the 
answer of the party to interrogatorics on facts and articles..6.....ccsseseeseees 
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9. The record of a final judgment will not be received in evidence, when 
it appears the judgment has not been signed by the judge. 


AGE 


Williams et al. vs. Holloway, 515 


10. A party cannot complain of the introduction by his adversary of his 
own letters in evidence, as rebutting testimony ; they are the best evidence 
which can be offered against him...............06+ Skillman vs. Leverich et al., 


11. A party who is surprised by unexpected evidence, although he cannot 
object to it, will be relieved on his affidavit upon an application for a new 
NR ctitsicinniocresinnrnareane earnvsatonssueniaceenees sivcineuneranseneianeiian nmianaauewen 


12. The notary who protests, is a competent witness to give evidence 
that notice was duly given to the endorsers... M‘ Donough vs. Thompson et al. 


13. Where the answer admits the defendants “endorsed the notes sued on” 


it requires no further proof of their signatures... .... .........ccesseceeseceeeseees 


14. The record and judgment of a suit obtained in another state, to 
which the defendant was no party, will not be received in evidence to prove 
the forgery of the endorser’s name and signature to the bill sued on, and 
that the plaintiff had paid it in error. It cannot be received for more than 
to prove such a verdict and judgment was rendered, 7. e., rem ipsum. 

Dick et al. vs. Leverich, 


EXECUTORS. 


1. After executors have taken notes from the debtor of a succession they 
administer, bearing ten per cent. interest, they cannot afterwards cancel 
these and take another in their place bearing a less interest. 

Kemp’s Heirs vs. Kemp’s Executors. 

2. So, testamentary executors are not only accountable for what actually 
came into their hands, but are bound to administer faithfully, and are res- 


ponsible for losses occasioned by their negligence......... ...sescscececeeeeeceees 


3. An administratrix cannot be legally called on to pay any debt of the 
succession she administers, except before the Probate Court ; so, she is not 
bound to tender the balance of the price of a tract of land to avoid being 
put in mora by the vendor’s plea for a rescission of the sale, 

Ferrari’s Administratrix vs. Lambeth et al. 


4. If one of several executors who receives a legacy, takes his share of 
the responsibility and performs the duties, his share of the commissions_is 
compensated by the legacy, and does not go to his co-executor. 

Elkins’s Heirs vs. Elkins’s Executor, 


5. Where an executor takes a suspensive appeal from an entire judgment, 
and it is shown that he retains in his hands a sum evidently due, indepen- 
dent of the sums controverted in the appeal, he will be condemned to pay 
five per cent. damages on the entire judgment ..... sedccaseedensleevecenestaceadues 


ab. 
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FRAUD. 


1, Where sales of certain slaves are made by public acts in due form of 
law, having the appearance of verity and good faith on the face of them, 
and the vendee afterwards mortgages these slaves to his creditor, who is 
ignorant of the fraud practised by the vendee upon his vendor, in acquiring 
them, the mortgagee’s right will not be affected by the fraud between the 


original parties......... ...... Foster’s Heirs vs. Foster's Administratriz et al., 


2. A bond fide purchaser, ignorant of the nature of the sale to his vendor, 
cannot be affected by any fraud between the original parties So, a mort- 
gage, being in the nature of an alienation, the mortgage creditor, who had 
no knowledge of the fraud between the mortgagor and his vendor in 


acquiring the mortgaged property, will not be prejudiced by it............ 


FREIGHT. 


1. It is not of the essence of the contract of affreightment, that the 
merchandize should be transported in the same vessel to the port of 
destination. In case of necessity, the captain or owner may repair the 
vessel, or furnish another to complete the voyage and earn the freight. 

Tio et al. vs. Vance, 


2. If the merchant refuses to allow repairs, or permit the captain to 
employ another vessel, the owners of the chartered vessel will be entitled 
to the whole freight of the full voyage, although the cargo is not delivered 


at the port of destinations: ..<cccccdecccccdecsscs acaaandecas wadnadiadecusadnccenens ; 


3. So, where a vessel was so much injured on the second day of her 
voyage as to make it necessary to return to port and repair, and when a 
large part of the cargo was so damaged that it was sold by order of the 
port wardens, for whom it might concern, and the remainder unfit to ship 
without repacking: Held, that the freighters of the vessel were bound to 
pay full freight, as if the cargo had been delivered at the port of destina- 
tion, by declining to re-ship, on being notified ten days after the accident, 


that the vessel was ready to take in the cargo and proceed on the voyage.. 


GUARANTY. 


1. In case of a continuing guaranty until a certain period, the guarantor 
cannot revoke it in the meantime, at his pleasure, in such manner as to 
render the condition of the person guaranteed more onerous, without 
indemnifying him for liabilities already incurred. He will be allowed to 
renew notes and obligations to which he was a party under the guaranty at 
UG POVOCHGI ao. fesecseseeeee rae ke Aree re Williams vs. Reynolds, 


2. The person guaranteed is not bound to receive any thing but money 
in discharge of his claims under the guaranty. He is under no obligation 
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to the guarantor to accept the transfer of a stock of goods from the debtor, 
or a@ dation en patement.......0....000. eevscteccsesecsess Williams vs. Reynolds, 


3. Notice to the guarantor by the guarantee, that the debtor has failed, 
and that he is on his paper to the amount of his guaranty, is sufficient to 
Ee i ieiicisstestomnicenssntinsnninnninnieniestaannininannnnnionne stvseeeneoens 


HEIRS. 


1. Where a natural child dies, leaving neither ascendants nor descendants, 
his natural brothers and sisters will inherit his succession, to the exclusion 
yg KG) 11: eh ce Laclotte’s Heirs vs. Labarre, Tutor, &c., 


2. Where dispositions mortis causd, exceed the disposable portion, the 
forced heir can claim his legitime, and the deduction necessary to make it 
up, shall be made pro rata, without any distinction between universal and 
particular legacies............. ...esee0e seacislsicvsiie Theall vs. Theall’s Legatees, 


HUSBAND AND WIFE. 


1. Where the separate property of the deceased wife was inventoried as 
common, or part of the community, and adjudicated to the surviving 
husband at its estimative value, it will be liable, in his hands, to such debts 
or mortgages as may be acquired thereon by third persons, before the heirs 
of the wife assert their legal rights as proprietors by inheritance, 

Foutelet et al. vs. Dugas, 

2. A woman is incapable of exercising any civil functions, except those 
especially declared by law: so, a woman cannot be appointed curatrix of 
the estate of an absentee........Ferrari’s Administratrix vs. Lambeth et al., 


3. It does not follow, that because a woman cannot be appointed curatrix, 
she cannot, as a female beneficiary heir, have the administration of the 
PUCCERIGREOLHNEL ANCEALON® . 20220, sdisich sa socees dscosouas dosessncsncdocwsCevvenseuons 

4. In an action for separation of property between the wife and her 
husband, a receipt, or acknowledgment of the latter, that he had received a 
certain sum belonging to the former, is insufficient to bind his creditors; as 
to them, the receipt of the money must be proved by other evidence. 

Lucket vs. Lucket et ul., 


5. Money advanced by the wife’s father to her husband, to make 
improvements on a piece of land he had given her, which he afterwards 
took back and gave a slave in licu of it, cannot be recovered by her ina 
suit for separation of property against her husband. It belongs to the 
CNG ss sicdicsivicrrrncimccrtreasinicemeniationian wuninnersndiecin pecsonseseseas 

6. The assignment of property to the wife to satisfy her judgment 
against her husband, for her paraphernal effects, is essentially a dation en 
paiement; and is like other contracts, liable to be set aside, as made in 
fraud of creditors, if attacked within the year....... Fennessy vs. Gonsoulin, 
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7. The mere acknowledgment in a marriage contract, of the receipt of 
money by the husband, is not conclusive against his creditors. 
Fennessy vs. Gonsoulin, 


8. Where the judgment creditor has a mortgage on the property set over 
to the wife in satisfaction of her judgment against her husband, it will be 
liable in her hands... ............... 


9. A judgment of separation of property is null if it has not been 
executed by payment of the claims of the wife, evidenced by an authentic 
OG, Bia cseiisidsineness eeduadeccoecattedsusaes Muse, Syndic, vs. Yarborough et al., 

10. A voluntary separation of property between husband and wife, is 
null; there must be a judgment, followed by a bond fide execution, or it 
produces no effect, even between the parties. ...........csssececeeceesceeeeeeeees 


11. When the wife gives in evidence, in an action against others, a 
judgment against her husband, the burden of proof is on her to show when 
fraud and collusion is alleged, that such judgment was fairly obtained. 

Bostwick vs. Gasquet et al., 


12. A judgment of separation of property is null under the code, if it has 
not been executed by payment, &c., evidenced by authentic act, or a bond 
Jide non-interrupted suit to obtain payment...........csccececcseceeseeeeessesoees 


13. A judgment of separation of property, duly obtained and published, 
places the parties in the situation as if no community had ever existed...... 


14. Property in possession and administered by the husband, is presumed 


te helena to Che COMMA on... os scccsnnsiesssenneatacerssieassaeninaqasnnasersten 


15. Where the husband assists and joins his wife in an act of mortgage, 
his property in the thing thus mortgaged, is bound by it. 

Muse, Syndic, vs. Seeber, 

16. The wife may alienate her paraphernal property with the consent of 

her husband ; but if the husband has received, individually, the amount of 

the paraphernal property thus alienated, the wife has a legal*mortgage on 

all his property for reimbursement............. egedacasanudes Babin vs. Brosset, 


17. Where a sum of money was received by the husband and wife 
jointly, during marriage, which constituted her paraphernalia, and there is 
no evidence that the money thus received was converted to his individual 


ase, the wife has no lepal mortenges 6... <.c.cccscccnsccsccwsscscescctscecncstoccessens 


INJUNCTION. 
1. On a motion to dissolve an injunction on its face, the facts stated in 
the petition are to be taken as true.......... 2.0.4 ereeeee tere Fisk vs. Hart, 


2, Damages will not be awarded if an injunction be wrongfully sued out 
only as to a part of the demand, and sustained as to a part. In case of 
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partial success, the plaintiff in injunction should not be visited with the 
same penalty, as if he had been wholly in the wrong............Fisk vs. Hart, 479 


3. Where an injunction is wrongfully obtained, with a full knowledge of 
the judgment and claim of the adverse party, it will be dissolved, with full 
damages allowed by law.......+.....0.....2000+..Selby vs. Marionneaus et al., 484 


4, The syndic may restrain by injunction the proceedings of creditors 
against the property of a ceding debtor, even in the hands of third persons, 
and more especially when these creditors are represented by the syndic, in 
relation to the property surrendered.................. Muse, Syndic, vs. Seeber, 538 


INSOLVENCY. 


1. An insolvent debtor, even in actual custody, who applies for the 
benefit of the insolvent laws, relating to voluntary surrenders, and none of 
his creditors attend or make opposition to the proceedings, he will be 
Gimwharged...... .secccccssscscecose osscsessesvecescossses dtagan el al. ve. Leverich, 65 
2. So, where a debtor in the prison limits made a cession, and claimed 
the benefit of the law relating to voluntary surrenders of property, and the 
judgment creditors with others, appeared before the notary without making 
objection or opposition to the proceedings under this law, as inapplicable 
to the case, it was considered a waiver on their part, and the debtor is 


entitled to his discharge, together with his surety in the prison limits bond, ib. 


3. Where it was shown that the debtor was in business, and in good 
credit after he gave a mortgage to secure a creditor, but made a surrender 
of his property about four months afterwards: Held, that the mortgage 


was valid, even as to other creditors,..................Jucobs vs. his Creditors, 93 


4. A judgment recovered by a creditor against his debtor within three 
months of his insolvency, according to the usual forms of judicial proceed- 


ing, will not be declared nu// when there is no evidence of collusion between 


~ 


1 


WO IOHMOS 550 ie scaseaccscsessenes ciscoeeseciwarene reseuies Toussaint vs. his Creditors, 

5. The article 3323 of the Louisiana Code, declaring that mortgages 
given and inscribed within three months previous to the failure of the 
debtor, shall be declared nui/, as presumed to be given in fraud of creditors, 
unless a real and effective value is shown at the moment of the contract, 


relates to conventional and not judicial mortgages.................c0e0es eee jes “40s 


6. So, where a judgment was rendered, and inscribed in the mortgage 
office more than ten days before the failure of the debtor, and no collusion 
is shown: Held, that it is valid and entitled to full effect as a mortgage 
WG can tienes anecsssasnovnncsensecisces saeiee Sreaeewennes pi taasoees Gia atthe tai alia is ADE 
7, Where a debtor cedes all his property, both real and personal, to his 


creditors, and afterwards sells a part of it, although not placed on his bilan, 











PRINCIPAL MATTERS. 621 


PAGE 
such sale will be regarded as a nullity, as being made of property the debtor 


had no right to sell, and will not support the prescription of one year. 
Duplessis vs. Boutte et al., 


8. Where a debtor makes contracts and transfers of his property to 
certain of his creditors in preference to others, in another state, which are 
not deemed fraudulent in regard to other creditors by its laws, and comes 
to Louisiana, where he is arrested by a creditor from that state, and claims 
the benefit of our insolvent laws: Held, that his case must be governed by 
the provisions of these laws, which grant a discharge to the debtor who is 
not convicted of fraud. Such contracts and transfers being deemed in 
fraud of creditors by our insolvent laws, will be so declared by our courts, 
and their protection denied to the insolvent.......4ndrews vs. his Creditors, 


9. The syndic representing all the creditors when there has been a cessio 
bSonorum, as well as every other creditor, when there has been no cession, 
is entitled to an action to annul any fraudulent contract made in fraud of 
creditors by the insolvent debtor. It is not necessary to the exercise of this 
action, that opposition on the ground of fraud be made to the proceedings 


before the notary within ten days of the apppointment of syndic. 


Muse, Syndic, vs. Yarborough et al., § 


10. All the property of a ceding debtor passes to his creditors, whether it 


be included in his schedule or not...............05- uccaannics cueaweueea 


11. A contract tainted with fraud, confers no rights; and property 
fraudulently disposed of, is regarded as still belonging to the debtor at the 


moment of his failure, so far as the interests of his creditors are concerned, 


INSURANCE. 


1. Insurance on merchandise consisting of crates and casks of earthen- 
ware, al and from New-Orleans to Pittsburgh; on their arrival at the port 
of destination, some were damaged; appraisers were appointed, who 
assumed as the standard value for estimating the damages, the importa- 
tion cost at New-Orleans, and fixed the damages at fifty per cent.: Held, 
that was the correct mode of ascertaining the amount for which the insurers 
Were NaDl@s..cccccecccoses Stewart vs. Western Marine and Fire Insurance Co., 


2. It is not necessary to sell the sound with the damaged goods, to 


ascertain the loss. The sound goods may be valued by a broker, and the 
difference between this and the sales of the damaged goods will be the 


amount of the loss...... eadess idwasetwatuadtepeeT ieee eed wiavewasuen’s ae 


3. Another rule for calculating the amount of partial loss, is the difference 
between the respective gross proceeds of the same goods when sound and 
when damaged, excluding the fluctuations of the market, port duties and 
other charges at the port of destination........., 


COOH O EEO emma ee tent ee er eer ereeeeee 


342 


ab. 


qo 
eo 


1b. 











622 INDEX OF 


PAGE 


4. Insurers, who pay the loss of a vessel run down by a tow-boat, cannot 
recover of the owner of the latter, when the loss of the vessel insured was 
occasioned by collision with the boat, which is shown to be the result of 
accident and not of misconduct or want of skill in the persons navigating 
MOT tr case setiemescoss etenseeweesie Virginia Marine Insurance Co. vs. Millaudon, 

5. Where the policy effects insurance generally, and no mention is made 
of any part of the cargo being on deck, either in the application for insur- 
ance or in the policy, the insurers will not be liable for the loss of the deck 
load................Smith et al. vs, Mississippi Marine and Fire Insurance Co., 


6. So, the insurers are not liable for neglect to specify the cargo on deck, 
in the policy, when no mention is made of it in the application or by the 
party applying, although a bill of lading mentioning it was handed to the 
secretary before issuing the policy, but which he never read or opened..,... 


INTEREST. 


1. As the law was before the adoption of the code of 1808, lands only 
were considered as literally bearing fruits. So, the price of lands and 
houses alone bears legal interest without agreement or judicial demand. 

Orso vs. Orso, 


2. Interest will not be allowed when it is not claimed in the pleadings. 
Elkins’s Heirs vs. Elkins’s Executor, 
3. Interest will not be allowed on an unliquidated claim arising on an 
express contract. So, compensation to defray the expenses and trouble of 
bringing suit, on a claim arising on an implied or quasi contract, will not 
be allowed...........00. :sibinekbdeinna@enniateniiabins clensnsnn scan le a 
4. The promise to pay interest on a note, enters into the obligation of 
the contract, and constitutes as much a part of the debt as any portion of 

the principal sum, and interest continues to run until final payment. 

Brownson, Administrator, &c., vs. Baker’s Creditors, 
5. Payment into the hands of an administrator, of the proceeds of the 
property of a succession, will not stop interest on a debt due by it, until 


the money is paid over to the creditor......... erect evcvcvcersceecesccecoces svsvoes ° 


JUDGMENTS. 


1. The functions of the inferior Court in relation to the execution of 
judgments revised by the Supreme Court, are merely ministerial. It can- 
not render any new judgment which would authorize or render an appeal 
MCCEBSALY. .0.005s0006 pessiewance pstaaien osiesouiseasiosetsls ....-Cox’s Executor vs. Thomas, 


2. The duty of the Inferior Court is to obey the mandate of the 
Supreme Court, If it does not, the party obtaining the judgment, must 


seek its enforcement by an application for a mandamus......ceccccececseeeereres 
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3. In relation to the execution of final judgments, neither party is entitled 
toan appeal. The remedy is by a mandamus or supersedeas. An appeal 
is a matter of right in cases where it lies.......... Cox’s Executor vs. Thomas, 


A judgment giving as its reason, that “ the jury have found a verdict in 
favor of the plaintiff,” will be deemed sufficient and constitutional. 
M:Donough vs. Thompson et al., 


4. Where certain creditors are placed on a partial tableau, filed by the 
syndic, with privilege and mortgage by a final judgment, wnreversed, their 
claim and rank will not be disturbed on an appeal, from the homologation 
of an amended tableau giving them the same rank. The first judgment 
which fixed it is res judicald.......+:.0eseeeeeeees .-Huntstock vs. His Creditors, 


JURY. 


1. The verdict of a jury, who are sworn as appraisers of certain lands, 
which are to be appropriated to the use of a rail road, will not be set aside 
on the certificate of one of the jury, and the opinion of witnesses, that their 
estimate of damages is too high, when there is no evidence of misconduct 
or misbehaviour in the jury who went on the land. 

Carrollton Rail Road Company vs. Avart et al., 

2. The verdict of the jury is entitled to the regard of the court on 
questions of fact only. On questions of law, whatever respect is due to 
the opinion of the jury, the court is bound to pronounce its own. 

Livaudais vs. Perret et al., 

3. In matters of fact, the court rarely interferes with the finding of an 
HI PGROIAE WAN ess s veces citeseeces Wecadeess dviedecexsdunne suundeaesases .- Keene vs. Reif, 

4. After five juries have passed upon a case, who knew the parties, wit- 
nesses and localities of the lands in contest, the last verdict will not be dis- 


turbed, although it is not free from objections, and which, if it were the first 


one, Would be set aside..........ceseseceeeseeseeeeeeees- Dowman VS. Flower et al., 5 


JURISDICTION. 


1. When the pleadings present a question of title to real estate, the 
Probate Court is without jurisdiction to try and determine the case. 


Lavigne’s Heirs vs. Chalambert, 


2, So, where the heirs of a succession demanded that a certain lot of 
ground in the possession of a third person, claimed under an adverse title, 
should be placed on the inventory of their deceased ancestors ; Held, that 
the Probate Court had no jurisdiction, or authority to make the order 


3. Ina suit against executors requiring them to account, the widow in 
community with the testator cannot be made a party. The Court of Pro- 
bates would be without jurisdiction in a suit compelling her to refund any 
sum overpaid to her......... sscssescesseeeehvemp’s Heirs vs. Kemp’s Executor, 
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4. Heirs cannot prosecute the executors of their ancestor in the Probate 
Court, for any sum of money which they may have received from the estate 
of a deceased brother of the testator, who survived the latter. If they 
received funds they are responsible as negoliorum gestores, and can only 
be sned in courts of ordinary jurisdiction... AKemp’s Heirs vs. Kemp’ Executor, 

5. The courts of Louisiana possess equity jurisdiction, and administer 
law and equity parri passu. So, where the party erred in making an irregu- 
lar payment, the equitable powers of the court will relieve him. 

New-Orleans Building Company vs. Lawson, 


6. A motion was made exparte to allow the sheriff to correct his return 
on a fiert facias, which being refused a mandamus was prayed, command- 
ing the judge to grant the motion: Held, that in this case the Supreme 
Court cannot exercise its appellate authority to let the mandamus go, and 
the constitution gives it appellate jurisdiction only. 

Armyjield and Franklin vs. Carlin, 

7. A court of ordinary jurisdiction cannot inquire into the correctness 
and validity of the appointment of an administratrix collaterally. It has 
no authority to review the judgment of the Probate Court, conferring such 
BP POMUMONG Sis scsciscsienssvaes Ferrari’s Administratrix vs. Lambeth et al., 

8. In an action of revendication by an heir at law, demanding the pro- 
perty of gsuccession which is in the hands of the instituted heir, who claims 
and holds it under the will, the District and not the Probate Court is the 
proper tribunal to take jurisdiction, and in which the suit must be brought. 

O’Donogan vs. Knox, 

9. Where the District Court has jurisdiction of the subject matter, and 
a will is set up as the basis of title and its validity is attacked, the court will 
decide on its validity and legal effect, as in other cases of title................ 

10. The District Courts have jurisdiction of cases in which the validity 
of a will is contested, in suits between different sets of heirs claiming a suc- 
cession...... psa saeenneecesensess sessaenpeasents Trahan’s Heirs vs. Ardowin’s Heirs, 

11. In an action of revendication, persons claiming to be instituted heirs, 
under a will alleged to be lost or destroyed, will not be allowed to prove its 
existence, loss and contents, in the District Court, when it has never been 


IE Ria sissies sis cinisscisnes ulsenaesckies Clappier et al. vs. Banks, 


12. So, after a suit is commenced in the District Court, the cause will 
procee dwithout waiting for the plaintiffs, who claim as testamentaty 


heirs, to establish the will and heirship in the Probate Court.................. 


LAND SALES AND TITLES. 


1. The sale of a tract of land by the register and receiver, under the act 
of 1814, granting pre-emption rights to actual settlers, even without a 
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patent, is evidence of title ouf of the government, and the purchaser will 
hold against one who buys subsequently............ Lefebvre vs. Comeau et al., 321 


2. The confirmation of a title to a tract of land by an act of congress, will 
be considered as equivalent to a patent, and must be regarded as the best 
title out of the ZovernMENtse....ce.ccececsececeeeees Seseaeseneed Boatner vs. Walker, 582 


3. So, where the plaintiff claims under a commissione:’s certificate in 
favor of an actual settler, foliowed by an order of survey, and an actual 
survey and location approved by the surveyo: general, and the deiendant 
holds under a government donation and possession since 1802, and confir- 
mation by a special act of congress in 1830: Held, that the plaintiff’s title, 
without a patent, ought not to prevail over the title confirmed to the 
defendant by ihe special act of congress.............+ erebenncenesessscwecconsess wee OD 


4. The confirmation by a special act of congress, of a particular tract of 
land, surveyed, and its boundaries defined, is equivalent to a patent; but 
when the boundaries of the confirmed claim are vague and uncertain, and 
not surveyed and located, it will not be allowed to interfere with other valid 
claims, having a location and not yet confirmed and patented. 

Slack vs. Orillion, 587 

5. Where the title to a particular quantity of land is confirmed to the 
claimant by a special act of congress, and be‘ore the survey and location, 
the government sells a part of the land, not necessarily embraced within the 
tract confirmed, the title of the purchaser will prevail........ alnnddacaaaindessad tb. 


6. The court and jury will look beyond the confirmation of a claim by 
the land commissioners, or by congress, emanating from the former govern- 
ments of Louisiana, in order to ascertain the extent and boundaries of the 
Snel I is oeisds cnn vicennsinsncsaneneviswnnaicedesunnnnestininnuwedaibannndinainii ib. 


LEASE. 


1. Lessees have no right to complain of the city ordinances which 
restrict them in some of the uses of the leased property, provided such ordi- 
nances are legal ; and if illegal the lessee can protect himself. It does not 
invalidate his lease by dispossession, or otherwise distu:b him in the enjoy- 
ment of the leased premises............se.cecsssssecseees Nicholls et al. vs. Byrne, 170 


2. So, where the plaintiffs leased a batture lot, for the purpose, among 
other uses, of breaking up flat boats on it, which was afterwards prohibited 
by a general ordinance of the city : Held, that the lessees were bound by 
their lease. The good government of the city requires that its police 
regulations extend alike to every lessee and land holder within its 
incorporated limits .........cceccccccccrccsccssccccvess seeenesesossececseecosnctepacnee . wt. 

3. The restriction of privileges in using leased property by city ordi- 
nances, affords no justification in withholding rent.............eccceeesseeees coe OD. 
79 
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4. The lessee is bound to allow the necessary repairs to be made on the 


leased premises. He cannot avail himself of the occasion to quit while 
the repairs are making, but may have an allowance by a suspension of the 
rent, for the time he is obliged to quit for this purpose. 
Pontalba vs. Domingon et al., 192 
5. The hire or rent is due when it depends alone on the will of the hirer 
or lessee to enjoy the thing hired, or when he has not been prevented from 
enjoying it by the lessor................... sesseesececeeed 00 ef al. v8. Vance et al., 199 


LEGACY. 


1. Where a prior will gave certain specific legacies, and a subsequent 
one made the testamentary executor universal legatee, without any men- 
tion of the particular legacies; and without any revocatory clause: Held, 
that the subsequent will did not revoke the particular legacies in the first, 
by omitting them and instituting a universal legatee ; but that the execu- 
tor is bound to pay them................... Sarce et al. vs. Dunoyer’s Executor, 220 


2. The universal legatee is bound to discharge the particular legacies, 
and is, in fact, entitled only to the residuum, after the payment of legacies 
i iiriesiecnicickie mmc accnnie aetna ae ib. 


3. When dispositions mortis causd exceed the disposable portion, the forced 
heir can claim his legitime ; and the deduction necessary to make it up 
shall be made pro rata, without any distinction between universal and par- 
ClCH ATNODACION 5, 5. jc iccscsiesesnesiesise’’sveoennteaeeses Theall vs. Theall’s Legatees, 429 

4. So, where the testator bequeathed his estate, one half to his wife and 
the other to his brother’s children, except a few legacies, but leaving a 
mother as a legatee for particular objects, she is still entitled to her legifime 
of one fourth, and the universal and particular legacies are required to be 
reduced pro rata, to make up her legitimate portion. 

Theall vs. Theall’s Legatees, 429 

5. Where the mother received a legacy of particular objects which 
belonged to the community between the testator and his wife, she will be 
bound to account to the widow for one half of their value...................0. th. 


MANDAMUS. 


1. A motion was made ex parte, to the district judge, to allow the sheriff 
to correct his return on an execution, and on his refusal, a mandamus was 
prayed for to compel him to allow the motion: Held, that the Supreme 
Court can only order a mandamus in the exercise of its appellate powers, as 
the constitution gives it appellate jurisdiction only, 

Armfield & Franklin vs. Carlin, 37 

2. On an application for a mandamus to allow an appeal, it was held, 

that no appeal lies from an order of the judge of probates, requiring an 
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under tutor to institute suit against the tutor of certain minors, for his 
removal, on the ground of alleged insolvency. 
Laurent vs. Saillard, Under Tutor, &c., 


MANDATE. 


1. The contract of mandate is gratuitous, unless the contrary is stipu- 
lated. So, compensation for certain services rendered as a mandatory, will 
not be allowed when it does not appear to have been in the contemplation 
of either party that a charge was to be made, or that it was usual to charge 
Cee SOD CRUTINI a. scnsccrerinscccsncces Elkins’s Heirs vs. Elkins’s Executor, 

2. He who receives a letter containing a mandate, is presumed to accept 
the terms proposed therein, unless immediately on the receipt of it a 
contrary determination is made known............ Livaudais vs. Perret et al., 

3. The plaintiff, on leaving France, appointed the defendants her 
mandatories, allowing them a commission of two and a half per cent. 
on the sales of her property. Shortly after her departure they informed her 
of an opportunity to sell her plantation, and to send them a special power. 
She complied, and wrote that she would allow only one and a half per 
cent. for selling ; and the letter was received the Ist of November, 1831. 
It was not acknowledged until the 15th of February following, when an 
account of sales of the property was sent, claiming two and a half per 
cent.: Held, that their silence for so long a time raised the presumption 
that the terms last proposed were accepted, and only one and a half per 
cent. was allowed for their commissions.....,...J.ivaudais vs. Perret et al., 


MORTGAGE. 

1. The legal mortgage given the wife on the property of her husband 
for the restitution of her dot, is not regarded as of the essence of the contract 
of dower. It may be modified or dispensed with by agreement of the 
[MEL pM PROPEL CPPCC OCCETEE ECCT CRCECCTETRCCEECEL CCL Union Bank vs. Slidell, 

2. So, the wife, who isa minor, but capable of contracting marriage, 
may, with the assistance of her parents, dispense with the legal mortgage, 
and by agreement in the marriage contract, take a special mortgage for the 
security and restitution of her dot, in lieu of the legal one..................0008 

3. According to the Louisiana Code, no mortgage exists, except in the 
cases expressly authorized by law. So, no tacit or legal mortgage results 
to the wife from a donation propler nuplias, especially when it is made on 
GOUGING OF BUBVIV ORSI ioe) icccccccssccecascsescsdecesescecbacccusecyadecsdccecenaeas 

4. Where the separate property of the deceased wife is inventoried as 
common, or community property, and adjudicated to the surviving husband 
at the estimative value, it will be liable in his hands to such liens or mort- 
gages as may be acquired thereon by third persons, before the heirs of the 
wife assert their legal rights, as proprietors by inheritance. 

Foutelet et al. vs. Dugas, 
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5. The article 3323 of the Louisiana Code, declaring null, mortgages ™ 


inscribed within three months of insolvency, as presumed to be given in 
fraud of creditors, unless a real and effective value is shown at the moment 
of the contract, relates to conventional, not judicial mortgages. 

Toussaint vs. his Creditors, 118 


6. So, where a judgment was rendered and inscribed in the mortgage 
office, ten days before the failure of the debtor, and no collusion is shown: 
Held, that it is valid, and entitled to full effect as a mortgage debt............ ab. 


7. Where the vendor expressly renounces his privilege and mortgage in 
the act of sale, and takes notes for the price of the thing sold, neither him, 
nor those subrogated to his rights against the common debtor, can exercise 
any privilege or mortgage in case of non-payment of the notes. 
Nathan vs. Gardere, 262 


8. The legal mortgage of the wife for the restitution of her paraphernal 
effects, attaches to the property and rights of the husband from the date of 
the receipt of such effects by him, and not from the day on which she 
obtained judgment of separation...............seeeeee0s Robillard vs. Poydras, 279 


PARTITION. 


1. When a partition in kind is shown to be impracticable, the probate 
judge may change his judgment, and order a sale without even the formality 
of presenting a petition,...........cccccccsscsscessees Segur et al. vs. Sorel et ux., 439 


2. A tutor’s authority to sue and provoke a partition of the property 
coming to his pupil, is sufficiently shown by exhibiting the order of a family 
meeting to that effect, and its homologation by the judge.............e0s00 - db. 

3. In making partitions, the parish judge, acting in his capacity of 
notary, is the ministerial officer of the court.......... Traverso et al. vs. Row, 494 

4. A party may protest against a partition before the notary, and require 
him to refer the matter to the judge; provided, the objection is grounded 
on something that may properly be referred, such as an objection to the 
mode of proceeding ; but not that the judgment of partition was erroneous 
OF icc siiieres csiecscesecnnammannenn Ae UaeueaaSeewusscseaus sewsviseeersceenseus - tb. 


PARTNERSHIP. 


1. Where one partner dies, and a curator is appointed, who sues fora 
settlement of the partnership concerns, a third person cannot be even pro- 
visionally appointed to collect the debts of the firm. The curator of the 
deceased partner’s estate should be appointed....... Hoey et al. vs. Twogood, 195 


2. The owners of a steam-boat employed in carrying goods and passen- 
gers, are bound in solido, as a commercial partnership, for all losses 
happening by the fault of the master, even if some, or all of the owners 
were absent and unable to prevent such loss... Burke, f. w.c. vs. Clarke ef al., 206 
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3. Stockholders are considered partners in trade ; and when one partner 
fails to furnish his quota of the capital stock, and it is furnished by the 
other partners, he is chargeable for the advance, with interest. 

Commercial Bank vs. Mayor et al., 

4. Where a partnership purchases a number of slaves, and one partner 
gives his notes to the vendor of the slaves for his share of the price, this is 
not a partnership, but a private debt ; and the endorser who pays it, has no 
claim against the partnership....... ateactisuistecctducavaes ..Vathan vs. Gardere, 

5. Where partners make a settlement of their partnership concern to a 
certain period, after the expiration of the partnership, and one of them 
executes his note for the return of the capital which the other put in, he 
cannot claim a final settlement of all the partnership affairs, before he is 
compelled to pay the note..........cesceeeeceees witade uae .Mulhollan vs. Eaton, 


6. On the dissolution of partnership between M. & F., the former was 
appointed liquidator, to receive and pay all the debts and accounts of the 
firm ; the latter took the stock of goods at an advance of five per cent., 
and paid to his partner one-half of the price in drafts, and for the other 
half, gave his promissory note, with sureties, payable to the firm: Held, 
that M. cannot sue and recover on the note from the estate of F., in his 
own right, until he renders an account of his agency as liquidator of the 
firm, and shows he has paid debts, &c., beyond the assets or means placed 
int his RANG: 6cccssiccvecccecsscces ciawddecnaseees M‘Micken vs. Ficklin’s Curator, 

7. The partner, who, on the dissolution of the partnership, is appointed 
liquidator of the firm, cannot recover any thing from his co-partner, 
without first rendering an account of his agency as liquidator............... 


8. Entries, made in the partnership books by the liquidator of the firm, 
after its dissolution, are no evidence against the other partner.,,............ 00+ 


9. The object sought by an action of one partner against another, when 
there has been no settlement of the partnership accounts, is to ascertain 
the profits, if any, that fall to the share of each, by a liquidation of the 
partnership alfeirsa.....coccsccccs-coccssssecessoccscsecesesses Levy vs. Levy et al., 


POLICE JURIES. 


1. The act of the legislature, (24th March, 1828,) empowering police 
juries and inspectors of levees, to seize and sell the lands of non-residents, 
for repairs, &c., does not authorize and empower the undertaker to exercise 
this fight... .ccscsescccseseccees soko eeeninnaenanieaaiii seeeeeMorgan vs. Police Jury, 

2. Where the undertaker to make or repair a road or levee over the land 
of a non-resident, by an adjudication of the police jury, is prevented from 
having recourse against the land and property over which the improvement 
is made, in satisfaction of his contract, on account of their neglect to pub- 
lish the ordinance which directs the work to be done, and give notice, they 
will be liable to him for the amount of his claim.,............. 


Cee eer eseearereere 
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PRACTICE. 


1. On questions of fact relating to the merits, even if the testimony is 
somewhat contradictory, the judgment will not be disturbed, when it does 
not appear the judge came to a wrong conclusion. 

Adams et al. vs. New-Orleans Steam Boat Company, 


2. After the defendant has pleaded the general issue, an amended 
answer, setting up a want of consideration, will not be received. 
Babcock et al. vs. Shirley, 


3. The plaintiff cannot recover costs, even in an attachment suit, if there 
is no amicable demand shown, when one might have been made.............. 


4. It is incumbent on a party alleging he was led into error by the false 
representations of the adverse party, in avoidance of a contract, to prove it, 
and to show the error was produced by the conduct of this party. 

Palfrey vs. Stinson et al., 

5. Where the plaintiff shows a conveyance that would complete his title, 
but fails to prove the authority of an agent of the government, who made 
the conveyance, there should only be a judgment of non-suit. 

Culliver vs. Garic et al., 

6. No matter can be assigned as error on.the face of the record, which 
might have been cured or explained by legal evidence. 

Harris vs. Brown et al., 

7. The undertaker to remove a steam-boat from a sand bar, is entitled 
to recover for his services and expenscs, although he was unable to succeed. 

Saller et al. vs. Tourné et al., 


8. Where, on examination of the evidence and facts, it does not appear 


the judge a quo erred, his judgment will be confirmed...................000.005 


9. Where the affidavit of certain jurors in the case, was offered in support 
of a motion for a new trial, stating they were mistaken and thought the 
verdict was for the plaintiff instead of the defendant: Held, that the prac- 
tice of permitting such affidavits ought not to be tolerated. 

Cire et al. vs. Rightor, 

10. An application for a jury comes too late after the cause is fixed for 
WR atikthikcimitcinncnommniinnnsnmmntran Morgan vs. Police Jury, 


11. Where the judgment says “ the plaintiff has made out his case by 
the law and the evidence,” it will be deemed to contain sufficient reasons 
within the provisions of the constitution.................sceccocscccscsccscscssecees 

12. In an action for a slander of title against the vendor, charging him 
with asserting that he intended to bring suit for the recovery of the pro- 
perty, for the benefit of his minor children, in right of their deceased mother, 
the under tutor must be made a party... ....... Proctor vs. Richardson ct al., 
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PAGE 
18. No new evidence can be received on a motion for a new trial, which 


was not offered before the return of the verdict of the jury. 
Hoey et al. vs. Twogood, 195 
14. A motion to file a supplemental petition and take the answer of the 
warrantor to written interrogatories, comes too late after the trial has 
CD ii cicincsanccnnimniinnsianmast Gravier’s Curator vs. Cullion et al., 269 


15. The language employed in setting out the plaintiff’s case, should 
comport with the dignity of the law and the respect due to the administra- 
tion of justice. The petition must not contain any insulting or impertinent 
NING 6 insta nciiednxcsntinntmaniimmimehaaiamaan Keene vs. Relf, 304 


16. It is the duty of the party excepting, to place on the record all the 
facts and documents necessary te show the incorrectness of the opinion of 
the court a qua, to which he excepts, or this court will not say there is error 
I ai ciscesisuiicsrnvedeecscnnisntainscemnanmnnia ces keeaaeeianinaaaaitin ib. 


17. In an action for the rescission of a sale by mortgage creditors, in case 
of failure, a judgment for defendant and not one of non-suit should be 
given. The purchase still may be good, and yet the land not released from 
the previous mortgages................cecceeeeecocoees Hudson, Syndic, vs. Bodin, 348 


18. The right of intervenors is not concluded by consenting to the dis- 
charge of a rule for the payment of money which is the subject of contest 
in the sheriff’s hands. The petition and claim of intervention not being 
discontinued, another rule may be based on them. 
Buckner & Robinson vs. Baker et al., 459 


19. In proceedings requiring the sheriff to pay over money to certain 
parties, he must also be made a party and be heard in his defence............ 1b. 


20. In an action against the surety of a tutor, a bond given by the tutor 
for the faithful administration of the estates of the parents of the minors, 
cannot be given in evidence, to render the surety liable. 
; Slafford et al. vs. Moore, 507 
21. The Code of Practice was adopted 2d September, 1825; and was in 
force throughout the state the 2d October, 1825. 
Williams et al. vs. Holloway, 51: 
22, According to the practice in this state, no replication is permitted ; 


wt 


consequently every averment in the defendant’s answer must be considered 
as denied ; and the plaintiff is permitted to show, by evidence, that they 
are unfound:d in law and fact............ Muse, Syndic, vs. Yarborough et al., 


or 
oO 
o-— 


PRESCRIPTION. 


1. When the law of prescription is changed, after it has partly run against 
a debt, the time elapsed under the old law, in proportion to the whole term, 
is to be reckoned and applied to the prescription acquired under the new 
law, in proportion as the time elapsed under each law bears to each term: 
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Thus, if the term of prescription is thirty years under the old law, and 
fifteen years has elapsed before the change, prescription is half gone; and 
the new prescription being ten or twenty years, five or ten years are 
required to complete it............. wsionnaeient Siksaniincennaie Xanpi vs. Orso, 


2. Before the promulgation of the Louisiana Code, the 20th May, 1825, 
hypothecary debts were prescribed by thirty years, and under the Louisiana 
Code it is only ten years, or twenty if the creditor resides out of ihe state. 
So, where a debt vecame due and demandable the 24th May. 1810, and suit 
instituted the 4th June, 1335, the plaintiff residing out of the state: Held, 
that the debt is prescribed, ifteen years less four days having elapsed under 
the old law, and ten years and fourteen days under the Louisiana Code, 
which is more than half the new term, and completes the prescription......, 


3. Prescription which has begun to run against the ancestor. is suspended 
at his death, until his minor heir arrives at the age of majority. 

Orso vs. Orso, 

4, Interruption of prescription by minority will be noticed in the Supreme 

Court, when it has not been pleaded in the inferior court, if it appears from 

ee Rane OF Cie SI 6 cosiccccsniciisnicnsinninrienicmimmnnionins 


5. The prescription of chirographery debts was ten years by the Spanish 
laws, and in Louisiana before the adoption of the Louisiana Code; and 
since then it is five years, when these claims are evidenced by a bill or note. 

Mayor et al., vs. Ripley, 

6. So, in computing prescription on a promissory note, executed before 
the adoption of the Louisiana Code, the proportionate time elapsed under 
the former law, is reckoned in relation to the fen years prescription, and 
aimee, in weferemen to thee Bre Yous... ....00.:0.000ssscscesrencerveossscovensescesees® 

7. The Louisiana Code was promulgated and in force the 20th May, 
1825, and a note due the 26th March, 1821, was sued on the 10th May, 
1828; Held, that it is prescribed; four years and fifty-five days having 
elapsed under the ten years prescription before the code, wanting only ten 
hundred and sixty-eight days to be complete under the new law, reducing 
the time one half. And ten hundred and eighty-five days having elapsed 
since the code, and before suit, which is seventeen days more than is 
POQUROE 2.0 sccccessocscvsvsecncevscesesscceseereecesoeses SORbaererencrsesens sansseoeseses 

8. The hypothecary action is barred by the prescription of ten years, 
after the right to sue has accrued..,.........s.secseseeseees Lanusse vs. Minturn, 


9. Ina petitory action where the defendant holds by a title translative of 
property, and in good faith, after the lapse of ten years he will hold the 
property against a better title, by prescription acquirendi causd..............06 

10. So, where the title of the plaintiff is barred by prescription acquirendi 
causd, he cannot a fortiori enforce a real right or mortgage to the property, 
when the prescription liberandi causa is opposed to him,..........c000eseeeeee 


1 


ab. 
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ab. 
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11. Actions on hypothecary debts, or for the price of slaves, evidenced 


by authentic acts according to the Spanish law, are only prescribed after the 
lapse of thirty years from the time the price or debt is due. 
Thompson vs. Thompson’s Heirs, 324 


12. The prescription of ten years cannot be opposed to a claim for a tract 
of land, when the act of sale under which it is held, has not been recorded 
in the parish where the land is situated............. Duplessis vs. Boutté et al., 342 


13. Where a debtor cedes all his property, both real and personal, and 
afterwards sells a part of it, even though not on his bilan, such sale will be 
regarded as a nullity, being made of property the debtor had no right to 
sell, and will not support the prescription of one year............cceceeeeeeeees tb. 


14. Where heirs at law, of the age of fourteen years, at the time the 
testamentary heirs took possession of the ancestor’s estate, suffer five years 
to elapse thereafter, before instituting suit, claiming part of the inheritance, 
their claim will be barred by prescription. 
Conrad et al. vs. Thruston ; and others intervenors, 426 
15. The sheriff’s deed, as collector of taxes, without evidence of any 
assessment of the taxes, is defective in form, and will not form the basis of 
the ten years prescription of title....Baker vs. Towles’s Administratriz et al., 432 


16. But when the sheriff’s deed is supported by the assessment roll, 
showing the taxes were duly assessed, &c., the sale is valid and the purcha- 
ser’s title will support the ten years prescription...... wageeas waxdanacaencusnmness 1b. 


17. The prescription of personal actions in this state, was ten years, 
before the promulgation of the Louisiana Code, in 1825, whether the 
parties were present or absent...............ccccscseesesees Thompson vs. Scales, 560 

18. When the law is changed while prescription is running, it will be 
computed, and its benefits allowed under both laws, according to the prin- 
ciples established in the case of Goddard’s Heirs vs. Urquhart. 

6 Louisiana Reports, 659 


PRINCIPAL AND AGENT. 


1. Where owners assume to act for themselves as sole proprietors, they 
cannot afterwards say they were only part owners. Their acts will super- 
sede any proposition which had before been made by their agent ; for the 
agent cannot control the acts of his principal........ Palfrey vs. Stinson et al., 77 


2. Where promissory notes are sold at auction for less than their real 
amount, the maker, when sued on them, may show by testimony, that the 
purchaser became his agent, and bought them in for his benfit. On this 
showing, the notes will be decreed to be delivered to the maker on his 
reimbursing the purchaser the price he paid for them. 

Erwin vs. Duplessis, 543 
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3. The plaintiff claimed a tract of land, which he says the defendant 
purchased as his agent, and took the conveyance to himself: Held, in an 
action to re-convey, that the receipt of the plaintiff to the defendant for 
part payment of the price at which the latter purchased, is evidence of an 
intention to ratify the sale.............scecsssscsssessssseeeee M:Donald vs. Catlett, 


4. A receipt for asum of money coupled with a quantity of sugar, which 
the bailee or agent promises to ship to a certain place, “ sell to the best 
advantage, and account to the bailor for the net proceeds ;” the money will 
not be considered as a deposit, a loan, or payment of an antecedent debt, 
but employed and laid out for the benefit of the bailor, and its proceeds to 
be accounted for by the agent or bailee.................66. Thompson vs. Scales, 


PROBATE COURT. 


1. Where an action was pending in the District Court for a different 
parish from that in which the defendant resided, and he died: Held, that 
the suit should be sent to the Court of Probates for the parish where the 
deceased had his domicil, and there prosecuted against his succession. 

Greig vs. Muggah, 

2, Where a succession is in the care of an administrator, and who is 
tutor of the minor heirs, he is not allowed to accept it absolutely, and can 
only be sued or stand in judgment in the Probate Court................cceeeeee 


3. When all the proceedings in the mortuaria are closed, the Probate 
Court of the parish where the succession was opened, is functus officio, and 
ap action of partition among the heirs may be brought in the parish to 
which the property of the succession has been removed by the testa- 
RF BIN. «5s sisvesccssncevsrvicces Conrad et al. vs. Thruston and others, 


RATIFICATION—sek sALe. 


RECONVENTION. 


1. In an action for damages for defamation of character, the abusive 
words or slanderous epithets uttered in setting out the cause of action, 
cannot be made the basis of a demand in reconvention for damages. The 
damages claimed by one party are distinct and unconnected with those 
CNY Te Clinic csinserstcncnrcitiviacniatizioinens Keene vs. Relf, 


2, But where a demand in reconvention for damages is set up,and grounded 
on the slanderous epithets and words contained in the petition, and the 
plaintiff justifies and joins issue with the defendant upon the matters alleged 
in reconvention, the action may be maintained, and the plaintiff cannot 


afterwards have the reconventional demand stricken out 


eee eee eee ee ee eee 
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3. A joint obligation, in which the plaintiff signed jointly with a partner- 

ship firm, cannot be set up as a claim in reconvention, against a demand of 

the plaintiff in his own right............ acdc tiuadydsuasuodee Morton vs. Graham, 449 


PRINCIPAL MATTERS. 


REVOCATORY ACTION—seEE acTIoN. 


SALE. 


1. Where the evidence shows simulation in certain sales from the first 
vendor to his vendee, yet if the purchaser from this vendee was ignorant of 
the simulation, and the sale to him was a real one, it will be valid. 
01 


_ 


Ferrari’s Adm’x. vs. Lambeth et al., 


2. In an action or claim for the rescission of a sale on the score of simu- 
lation, it is essentially necessary to put the party in mord, previous to the 
demand for a rescission............. danaiedeewswantes waved wuaovicexcaassasua aca a 

3. An administrator is not bound to tender the balance of the price of a 
tract of land, to avoid being put in mord by the vendor’s plea for the 


rescission of the sale.. ....... a eisicedeuwecawedededddwlanewaentaaseen meee wasawennsene « i 


4. The sale of a front lot does not carry with it the alluvion in its front; 
provided, that at the time of the sale, the batture was formed of sufficient 
height and magnitude to be susceptible of private ownership; and this is a 
fact proper for the finding of a jury........ uteacdeseans -Cire et al. vs. Rightor, 140 


5. An act of sale of immovable property is valid if legally proved, when 
it is made single, and only signed by the vendor. The acceptance by the 
vendee may be proved aliunde........Madison, f. m. c., vs. Zabriskie, f. m. c. 247 


6. The signature to a written instrument or act of sale is,valid, when 
made by affixing the ordinary mark of the party, if it is proved by the sub- 
asa htipricaiataian cesecce «ib. 


7. Parole evidence cannot be received to prove something different from 


scribing witnesses, or other legal evidence...... 


what is contained in the written act of sale.............ccceececee seusewaus Gimcer Gk 


8. To require the vendor to allow that a sale of certain property in 
Common-street, as specified in the written act, was intended for the same 
kind of property in St. John-street, would not only be rescinding the 
first contract, but substituting a new one, without any written evidence 
whatever....... Peery. cade veeweauWesecsuneanacenasceree acendewerecews deavacenscwaccdaavaa” Ger 

9. The purchaser from a vendee cannot demand a rescission of the sale 
to him, when sued by the vendor for the property; he is only subrogated to 
the action of warranty, and not to any action of nullity or rescission for the 
non-delivery of the thing to the vendee, and who sold the same thing to 
iw Se 


Nib cence isto oseesh exeeidediaeareenweas caondaneecees Peer Saver nanendeatatenaiins 
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10. Third persons in possession are not bound to prove by counter-letter, 
the simulation of a contract of sale between others, who claim the property, 
but may make good the allegation by any other legal evidence. 

Gravier’s Curator vs. Cullion et al., 269 

11. Where simulation in a sale is charged by the possessors of property, 
and who were not parties to it, the jury will be supported in their verdict, 
finding the simulation, by presumptive and circumstantial evidence........... ib. 


12. Where certain property has been adjudicated to the last and highest 
bidder, at probate sale, he cannot excuse himself from complying with the 
terms thereof, on the ground that the proceedings of the Probate Court, in 
ordering the sale, were irregular as regards the interests of minors con- 
cerned, when he has obtained a monition confirming the sale. 

Saulel’s Heirs vs. Ogilvie, 262 

13. Where the sale of a tract of land was made by the parish judge, on 
the authority of a private agreement between the plaintiff and defendant, 
and it was adjudicated to the former who refused to comply with the terms, 
the judge immediately put it up the second time, and the defendant pur- 
chased it: Held, that the first sale was a revocation of the authority of the 
auctioneer to sell, and that the second one is null........ Vinelle vs. Brulard, 284 


14. A person for whom a sale is made by an agent intrusted with the 
property, should affirm or disavow it once, on being notified of it. His 
silence should be considered as a ratification................. Pitts vs. Shubert, 286 

14. Where A conveys to B, certain slaves in South Carolina, conditioned 
that they shall be delivered up at the end of two years, if required ; or that 
in the mean time they might become the property of B, on his paying the 
price stipulated: Held, that this is not a sale so as to vest the property in 
B, aid make it liable while in his possession, and after removal to this state 
POE RATA UB 5 oo oe a peswanine oxbunewonn seer consewerwuee M: Burney vs. Flagg, 333 

15. Slaves conveyed in trust in South Carolina, for the use of the wife, 
and at her death to her children : Held, that at her death they vested in the 
children under the trust, and were not liable for the husband of the wife’s 
debts, although constantly in his possession before and after his removal to 
RESIEIRDALO o sccscceceseacseses hone cos tecenns selena comecemiees Youngblood et al vs. Flagg, 337 


16. Where the plaintiffs proved their cattle had been sold by another, 
without authority, and found in the possession of the defendant, they had 
judgment in the alternative for the same cattle, or their value. 

Perryman et al. vs. Demaret, 347 

17. Where mortgage creditors of a tract of land, sold by the mortgagor, 
enter into a consent rule, together with the third possessor, that it be sold 
on a particular day, and on certain conditions; the proceeds to be divided 
according to the rights of the parties; and the auctioneer does not sell it 
until two months after the time specified, but conformable to the condi- 
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tions in other respects, the purchaser will hold as against these creditors. 
They cannot have the sale rescinded on the ground that it was not made 
agreeable to the consent rule..............ceceecee0s Hudson, Syndic, vs. Bodin, 


18. Where a planter sells his sugar crop, on his plantation, for a certain 
price, and at the same time apprises the buyer that his agents in New- 
Orleans, have authority and directions to sell it, the contract of sale is 
made under an implied or tacit suspensive condition, and the seller is only 
bound to comply in case his agents have not sold in the mean time. 

Durrive et al. vs. Frére, 

19. Where the sales of certain slaves are by public act, in due form of law, 
having the appearance of verity and good faith on the face of them, and 
the vendee afterwards mortgages these slaves to his creditor, who is igno- 
rant of the fraud practised by the vendee upon his vendor, in acquiring 
them, the mortgagee’s right will not be affected by the fraud between the 


original parties..................Foster’s Heirs vs. Foster’s Administratriz et al., 


20. The plaintiff claims a tract of land, which, he says, the defendant 
purchased as his agent, but took the conveyance to himself: Held, in an 
action to re-convey, that the receipt of the plaintiff to the defendant, for part 
payment of the price at which the latter purchased, is evidence of an inten- 
hale te CO 1 COs icine M:Donald vs. Catlett, 

21. After a partition by sale or licitation, among heirs of full age, 
ordered by the Probate Court, and one of them purchased the property in : 
Held, in an action to recover back the property by the other heirs, on 
account of irregularities and nullities in the sale, that acts amounting to a 
ratification, preclude a recovery, without inquiring into the nullities, etc. 

Baham et al. vs. Baham, 

22. If the seller is not bound in a contract of sale to make the transfer 
of the property to the vendee before the price is paid or tendered ; or that 
the transfer and payment be simultaneous ; still he is bound previously, to 
exhibit a valid and unincumbered title before he can call on the vendee for 
performance of his part of the contract.............. 04. Sesccde Noe vs. Taylor, 


23. So where A sells to B a tract of land, and stipulates to make a title 
in fee simple, on a particular day, and that B forfeits a sum already paid if 
he fails to comply with his part of the covenant, 7. ¢. pay the price: Held, 
in an action to recover back the forfeiture, that it was the duty of A, first 
to show that his titles were good and free from incumbrance, before he 
could call on B for payment, or for a tender or consignment of the money 
and notes set out in the contract... ............cceeseeee ones 


SALE FOR TAXES. 


1. The sheriff’s deed, as collector of taxes, without evidence of any 
assessment of the taxes, is defective in form, as it does not show the warrant 


348 


401 


503 


510 


ib. 
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P. 
of the collector to sell, and is not translative of property which will form , 


the basis of the ten years prescription. 


Baker vs. Towles’s Administratrix et al., 432 


2. But where the sheriff’s deed is supported by the assessment roll, 
showing the taxes were duly assessed for the year the sale was made, and 
proper notices given of the sale, the purchaser will acquire a good title, 
which will support the prescription of tem years...........ccecseceeeceeeeessees 

3- Testimonial proof is admissible to show that advertisements of sales 
for taxes were inserted in newspapers, and posted up at the usual public 
IE TE CE isiticiincisstiicincmencontncintnnnumniae ‘ 

4. Sheriff’s deeds of sales for taxes, are not required to be recorded, to 
have effect against third persons, by the provisions of the Registry Acts of 
1810 and 1813, or by the Civil Code of 1808..............cccccsccssceccsecscercees 


SEIZURE AND SALE. 


1. When there has been no previous demand and notice to the third 
possessor of mortgaged premises, an order of seizure and sale cannot be 
PADIDUWIMGO so ocaceeevsicusiceswsiceceee civewened nr ceos en seae seas vssspune Barrow vs. King, 


SERVITUDES. 


1. The proprietor of an adjacent estate cannot claim the right of way 
over his neighbor’s land, by prescription; because this right, from its 
nature, is discontinuous, or interrupted. It needs the act of man to be 
exercised. Interrupted servitudes can be established only by a title. 

Broussard vs. Etie, 


2. A proprietor, whose estate is surrounded by his neighbor, may claim 
the right of passage over the land of the latter; but this right he must 
acquire by obtaining it from the owner of the estate, which is to allow it, or 
contradictorily with him, designating the place on which it is to be exer- 
cised, and the amount of the indemnification.................cceccceseececeecsceee 

3. The owner of an estate claiming a servitude on, or in exercising a 
right of passage over the enclosed lands of his neighbor, to the public road, 
does not thereby render himself liable to a suit, and give such claim for 
indemnity to the other, as if exercised within thirty years, will be barred 


by prescription...........scccccsssrcssessesssnsscecs accseeecsessceessesessseeseseeeces 


SEQUESTRATION. 


1. A sequestration may be ordered when the plaintiff sues for a partition 
of movable property, either in kind or by licitation, if he swears he verily 
believes the defendant will send the property out of the jurisdiction of the 
sevecsecccveeee DEQUT et al, vs, Sorel el Ux., 
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P. 
2, The perishable nature of property furnishes no reason why it should 
not be sequestered. It may then be sold, and the proceeds deposited in 


3. A sequestration should not be set aside, because the petition did not 
set forth the place of residence of the defendant. Such a defect of mere 
form may be cured by amendment instanter....... coeceee Ccececccccse seccceceeee . 


SHERIFF'S SALE. 


1. Where judgment was obtained against the defendant for the first 
instalment of the price of property, directing so much of it to be sold for 
cash as will satisfy the judgment, and the remainder on a credit to corres- 
pond with the other two instalments of the price not due, and the sheriff 
sold the whole on twelve months’ credit, and took bond: Held, on an 
application by the purchaser for a monition to assure the sale, that it was 
null and void, not being in conformity to the judgment, and was set aside 
on the opposition of the judgment debtor..................4. Rice vs. Schmidt, 


2. A sheriff’s deed of sale, not recorded in the parish where the land is 
situated, will not have effect against a subsequent purchaser in good faith 
from the original proprietor, and who is in possession of the premises. 

Perron vs. Maillan, 


3. The first purchaser, by permitting the former owner to remain in 
possession, and giving no public notice of his claim, thereby gives him 
power to alienate as the true owner, 


CO e eee eee eee eee eee eee eee eee HESS HOS EEeees eeeee®e 


SLAVES AND SLAVERY. 


1. The plaintiff claimed a slave in the possession of the defendant; had 
him sequestered and detained in jail pendente lite. The slave died, and 
the evidence was insufficient to show he died of a disease contracted in 
prison; but showed, conclusively, he did not belong to the plaintiff: Held, 
that the loss of the slave was to be borne by the defendant, but he was 
entitled to recover the value of the services or hire, from the date of the 
sequestration until he died.............ccecceeeceeeeeeeeees Rodriguez vs. Vassant, 


2. Where the master of a steamboat took a slave to bring her to New- 
Orleans, and failed to deliver her, but detained her for another trip, and the 
slave was lost: Held, that in an action for the value of the slave, the 
owners of the boat were liable for the amount, at the time and place of her 
delivery, and no more. No posterior act could increase or diminish this 
HADI 200 sscaesivscdecces Peilccdeeewaveeasdasdaas Burke, f. w. c. vs. Clarke et al., 


3. A slave, brought into the state of Ohio, whose constitution and laws 
forbid slavery and involuntary servitude, and placed on service by his 
owner, to an inn-keeper, becomes free and emancipated by the operation 
OP Riis srasatdis alvin Frank, f. m. ¢. vs, Powell, 
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4. Every man is presumed to have consented to the necessary and legal 


consequences resulting from his removal to another state, under the 
operation of its laws, .................ceeeee saeco’ cise Bestacerhess Cbtexdwbartoavedee 

5. It is from the intention of the owner to remove and reside with his 
slave in a free state, that the emancipation results, immediately on such 


POMOWAL sscccescssevecvec se dnelawaanweabones aiacdbeeee teenies sceweeaiceses weeees Pivasueetens - 


STEAMBOAT OWNERS. 


1. The owners of a steam-boat carrying goods and passengers, are bound 
in solido, as commercial partners, for all losses happening by the fault of 


ib. 


the master, even in their absence..............Burke, f. w. c. vs. Clarke et al., 206 


2. So, where the master took on board a slave, to deliver her, on his 
arrival at New-Orleans, and failed, but retained her for another trip, and 
she was lost: Held, in an action to recover the value of the slave, that the 
owners were liable for the amount, at the time and place of delivery, and 


MIN sa siicccicrnnianrarnnicn ico itanieaioa iets ainbiieesitisksc alin ssiisiatahaantibiadon 
SUCCESSION. 


1. The right of indemnity accompanies the right of property. So, where 

a person has a claim on government for meritorious services rendered, or 

losses incurred, and dies before a treaty or law is made, affording relief, and 

compensation is subsequently decreed or given, it will be assets, and dis- 
tributed as such in the hands of the administrator. 

Hall vs. Emmerson’s Curator and Heirs, 


2. A person who, in his life time performs services useful to government, 
is considered as having an equitable claim or right to remuneration. This 
right is susceptible of being transferred or assigned, and at his death it 
makes a part of his succession, and the inheritance of his heirs, which is 
first liable for his debts................. psu diaisccitedivenmanesscmetancoeases seetneesnesene 


3. So, where congress passed a law ordering a certain sum of money to 
be paid to the legal representatives of a deceased person, for meritorious 
services rendered by him in his life time: Held, that it passed to his curator 
as the legal representative, standing in his rights by authority of law, and 
liable in his hands for the debts of the succession.............eccceseeesesseeseees 


4. The want of mention in the inventory, of the residence, ages and sex 
of the appraisers and witnesses to it, and that it was made in the presence 
of the attorney for the absent heirs, are not causes of nullity, which will 
invalidate it when it is signed by the attorney of absent heirs, and the 


ib. 


1 


appraisers and witnesses............ Michel’s Heirs vs. Michel’s Curator et al., 149 


5. The objection, that property of a succession was sold for less than the 
appraised value, will not be received when the nullity of the sale is not 


alleged in the pleadings................c0e00 axeiapilbeaivemnuaceeianedon veneers ceectes 


16. 
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6. The sale of the property of a succession where the heirs are absent, 


must pursue the form of law, prescribed for its alienation, or it will be 
annulled. A sale by the register of wills, is null, without the order of the 
TT ae sininibin haiennenniaaieanidieii wate ib. 


SURETY. 


1. If the president of a bank gives a certificate to a clerk on dismissing 
him from service, expressing his satisfaction with his good conduct, it does 
not discharge the sureties from liability, on discovering, afterwards, that 
the clerk had embezzled the funds of the bank. 
Union Bunk vs. Forstall et al., 211 


2. The surety cannot maintain an action against his principal, on certain 
notes executed by them toa third party, which are not due, and have not 
been paid by him at the time of instituting suit.............. Forest vs. Shores, 416 


3. When a curator’s bond is forfeited by the failure of the principal to 
pay over moneys to any of the creditors placed on the tableau, and ordered 
to be paid, such creditor may immediately institute suit on the bond, 
RG CIN ieciiainciss sacesneisriucseans Parmlee & Baker vs. Brashear, 329 


TUTOR. 
1. According to the provisions of the Spanish law, the surviving mother 
was not the naturai tutrix of the minor children: the father had the right 


to appoint a curator ad litis, to the minors, and to name a tutor in his will. 
Orso vs. Orso, 61 


SUBROGATION. 


1. Where the endorser pays a note secured by mortgage, even after 
protest, and for which he was bound as surety, a legal subrogation clearly 
results from the payment. On presenting authentic evidence of this pay- 
ment, he is entitled to an order of seizure and sale of the mortgage premises. 

Tulane vs. Willcox, 50 


TITLE. 


1. Where the plaintiff shows a conveyance of the property in contest, by 
an act of sale from an agent of the United States, of prior date to the 
patent under which the defendant claims, but fails to show the authority of 
the agent, there should only be judgment of non-suit. 
Culliver vs. Garic et al., 88 
2. The conveyance of the government agent, of prior date, divests the 
United States of all title, and which it could not take from the purchaser, 


either by a subsequent act of congress, or a patent from the president........ id. 


8] 
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3. In an action of jactitation, or slander of title, the defendant must either 
deny the slander,,which would be a waiver of title, or admit the allegation 
and aver his readiness to bring suit. The court would, in such alternative, 
either proceed to investigate the facts of the slander and give damages, or 


order suit to be brought...... re secceceeeeseeee Proctor vs. Richardson et al., 


4. The title by which land is held, has no effect as to third persons, when 
it is not recorded in the parish where the land is situated, according to the 
A ids satiasindscsienicsieesc eaReeiseecs eueeatnsen eves Duplessis vs. Boutté, 


5. Having a title, the cutting wood, which, without. one, would amount 
to a trespass, must be regarded as an act of ownership and possession. 


Baker vs. Towles’s Administratriz et al., 


USURY. 


1, Usury necessarily involves a loan, or forbearance of payment ; noney 
given for the loan of money. An obligation to be tainted with usury, must, 
in its inception, be based upon a loan of money above the legal rate of 
interest... ......... paeeaeaicbaier slats cissiclenesuaw ere seleveeuanes Norwood vs. Waddell et al., 

2. The sale or giving in payment of a note, at a greater discount than 
the interest allowed by law, is not usurious or illegal, as between the 
holder and endorsers, when it is transferred by delivery without endorse- 
MENE.....co0eresccececssesececoccececcsscecs corseee oe eeeee 


WAGES. 


1. The undertaker who was employed at a stipulated price, by the day, 
to remove a steam-boat from asand bar, was held to be entitled to his 
wages, although he failed in his undertaking..........Salter vs. Tourné et al., 

2. Where an overseer abandons his employer before the end of the year, 
on pretence of sickness in his family, when he is not prevented, personally, 
by bad health, from performing his duty, he will lose all the wages he has 
BRIMDUSs ss0ectnsaqras eens Te er ae Deaiseceeeaetacute Hays vs. Marsh, 


WILL. 


1. A witness to a will who does not understand the language in which it 
is written, is incompetent to attest it. It is impossible he can compare 
what is written by the notary with that which was spoken by the testator. 

Hebert’s Heirs vs. Hebert’s Legatees, 

2. Incapacity or incompetency of witnesses to a will, is not limited alone 
to the classes of persons enumerated in article 1584 of the Louisiana Code. 

3. In an action of revendication, persons claiming to be instituted heirs 


under a will, alleged to be lost or destroyed, will not be allowed to prove 
its existence, loss and contents in the District Court, when it has never 


been established and admitted to probate.............Clappier et al. vs. Banks, 
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WITNESS. 


1. Where a witness testified, on being shown the note sued on, that he 
had seen the signature of the endorsers to notes and accounts, and believed 
the endorsement to be their signature ; but has seen it so seldom that he 
cannot swear positively, having never seen either of them write. He 
believes the signature of the firm on the note is by M., who, he learned, 
always signed the firm of M. & P., and he has seen notes signed by the firm 
pass without dispute, and he would have taken this one himself as endorsed 
by them: Held, that this evidence is insufficient to prove the endorsement. 

Thatcher et al. vs. Goff et al., 


2. A witness testifying to a signature must have seen the party sign, or 
received letters, or paid bills which were afterwards acknowledged ; or had 
some other equivalent means of knowledge derived directly from the act or 
party, as to his signature, to enable him to prove it..............ceceeeeeeeeeeees . 


3. A person cited in warranty, is an incompetent witness for the plaintiff, 

because he stands as a real party in interest to warrant the defendant’s title. 

Gravier’s Curator vs. Cullion et al., 

4. Where the answers of the plaintiff to interrogatories of the defendant 

are corroborated by very strong circumstances, they will outweigh the testi- 

mony of two witnesses, who might have mistaken an hypothetical for a 

Positive COMUBRCE. A. . fave cide voted adavenmenenncsdcsadenasasscessoase Cox vs. Harding, 

5. A witness to a will who does not understand the language in which it 

is written, is incompetent to attest it. It is impossible he can compare what 
is written by the notary, with that which was spoken by the testator. 

Hebert’s Heirs vs. Hebert’s Legatees, 

6. Incapacity or incompetency of witnesses to a will, is not limited alone 

to the classes of persons enumerated in article 1584 of the Louisiana Code, 


7. The notary who protests, is a competent witness to prove the dishonor 
of a note, and that due notice was given to the endorser. 


M' Donough vs. Thompson et al., 5 
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